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The University of the South Pacific
Serving the Cook Islands, Fiji, Kiribati, Marshall Islands, Nauru, Niue, Samoa,  Solomon Islands, Tokelau, Tonga, Tuvalu, and Vanuatu.

SCHOOL OF LAW
LW205: CRIMINAL LAW AND PROCEDURE I

FINAL EXAMINATION – SEMESTER 1, 2009
Time Allowed 3 hours plus 10 minutes reading

60 marks (60% of final grade)
INSTRUCTIONS

1. This exam has three sections:

a. Section A: All students must answer this question which is worth 25 marks.

b. Section B: Students must answer SEVEN questions from this part.  Each question is worth 3 marks, making a total of 21 marks for the part

c. Section C: Students must choose ONE question from this part to answer.  Each question is worth 14 marks
2. This exam is worth 60% of your overall mark. The minimum exam mark is 25/60.
PART A

This question is COMPULSORY.  It is worth 25 marks.  

Question 1

John and Julia are a loving couple from Australia who go on holiday to the island paradise of Pacifica.  They check in at the Sunset Resort and spend a blissful week during which they have consensual sex with each other.  One of their favourite sexual practices is for John to tie up Julia and to beat her lightly with a cane.  John rarely breaks her skin, but sometimes she has a number of bruises.  They take a number of photographs of themselves doing this with John’s digital camera.  One day Julia goes out for a full day diving trip and John orders a drink through room service.  An eighteen year old girl, Belinda, comes to bring him his drink and asks John if he would like her to perform oral sex on him for payment.  John agrees and she does so.  John then tries to have sex with her, but Belinda resists him, saying she is not prepared to go that far.  She tries to leave but he forces himself on her, saying “I know and you know you really want it, you little whore.” John has just managed to penetrate her when Julia returns unexpectedly early from her diving trip and opens the hotel room door.  Belinda quickly escapes and Julia, horrified by what she has seen, quickly packs her suitcase and drives to the airport.  She stops at the local police station and advises them to go to arrest John, and gives them the digital camera with the photos telling them “he is a sick bastard.”  Julia catches the next flight home and the police go and arrest John and Belinda.
Imagine you are the police prosecutor who is given this file.  Using the Pacifica legislation attached at the end of this exam, discuss what possible offences any of the parties involved have committed.  

PART B

You must answer SEVEN questions ONLY from this part.  Each question is worth 3 marks, making a total of 21 marks.

Question two

Explain the difference between common assault, technical assault and aggravated assault. 
(3 marks)
Question three

 How does the court determine questions of causation for homicide offences? 

(3 marks)
Question four

 What is the difference between Cunningham and Caldwell types of recklessness?

(3 marks)
Question five

Explain what the felony murder rule is and what the rationale for having it is.

(3 marks)
Question six

What are some of the major limitations on the excuse of provocation? 
(3 marks)
Question seven

In what ways are the current laws regarding theft difficult to apply to cases involving electronic banking?

 (3 marks)
Question eight

What is a “claim of right” in the context of property cases and why is it important?

 (3 marks)
Question nine

If someone is mistakenly overpaid and they are aware of the mistake but keep the money have they stolen it?
 (3 marks)
Question ten

What is motor manslaughter and how is it different to other driving offences? 
(3 marks)
PART C

You must answer ONE question from this part.  Each question is worth 14 marks.

Question eleven

Discuss the concept of mens rea in criminal law and explain how it has been adopted in your country’s criminal legislation.   In your answer you should also discuss whether mens rea is always specified in legislation and what happens if it is not.  Support your answer with examples.  
(14 marks)
Question twelve

Discuss any changes that you believe need to be made to the law concerning sexual offences in the region.  Support your answer with examples.  
(14 marks)
Question thirteen

Discuss the role that public policy plays in the development of the criminal law.  Support your answer with examples.  
(14 marks)

Pacifica Penal Code
RAPE DEFINED

90. Any person who has sexual intercourse with a woman or a girl without her consent, or with her consent if the consent is obtained by force or by means of threats or intimidation of any kind, or by fear of bodily harm, or by means of false representation as to the nature of the act, or, in the case of a married woman by impersonating her husband, commits the offence of rape. The offence is complete upon penetration.

PUNISHMENT OF RAPE

91. No person shall commit rape.

INDECENT ASSAULT ON WOMAN OR GIRL 

103. Everyone is liable to imprisonment for a term not exceeding 5 years who: 
(a) Indecently assaults any woman or girl of or over the age of 16 years; or 

(b) Does anything to any woman or girl of or over the age of 16 years, with her consent, which but for such consent would have been an indecent assault such consent being obtained by a false and fraudulent representation as to the nature and quality of the act. 
COMMON ASSAULT 

224. (1) Everyone is liable to imprisonment for a term not exceeding one year who assaults any other person. 

(2) "Assault" means the act of intentionally applying or attempting to apply force to the person of another, directly or indirectly, or threatening by any act or gesture to apply such force to the person of another, if the person making the threat has, or causes the other to believe on reasonable grounds that he or she has, present ability to effect his or her purpose; and "to assault" has a corresponding meaning.
