Thursday, May 12, 2005

8:30 – 10:00 am

Land Court and Land Commission Procedures

1.
Sources of Applicable Law

Kosrae


The Land Court Act of 2000, State Law 7-126, effective October 1, 2001.

codified at Kosrae State Code, Title 11, Chapter 6.

· The Land Court Act creates the Land Court as an inferior court of the Kosrae State Court system.

· The Land Court is given exclusive jurisdiction for title investigation, title determination, registration of interests in lands in the State, and to provide one system of filing all recorded interests in land.  Jurisdiction extends throughout the State and includes all matters concerning title of land and interests therein.

· The Land Court Act establishes three justice positions, their terms, and provides the procedure for appointment of a Pro Tem or alternate justice in case of a conflict of interest.

· Provides the powers of the Land Court and authority for administration of Court procedures, budget matters, personnel, and regulations.

· The Land Court Act provides the procedures for designation of registration areas, notice to parties, notice of hearing, appeals and issuance of certificates of title.

· Statutory provisions establishing the Kosrae State Land Commission were concurrently repealed and the Land Commission ceased to exist.

Pohnpei

The Pohnpei Judiciary Act of 1995, State Law No. 3L-99-95, effective July 20, 1995, codified at Pohnpei Code, Title 4, Chapter 6.

· Creates within the judiciary branch a Court of Land Tenure, to consist of a maximum of three justices.

· Vests judicial authority of the State of Pohnpei in the Court of Land Tenure, to complete title investigation, determination, and registration of interests in lands in the State, and to develop and maintain a singular system of filing of recordable interests in land.

· The Court of Land Tenure is given non-exclusive subject matter jurisdiction to hear and determine claims of ownership, heirship, interest, right and boundary to lane in the State, and to inquire and determine whether any transfer of an interest in land is in conformity with the requirements of the Pohnpei Constitution.

· The Court of Land Tenure shall proceed in the manner that is in the best interest of the people to complete determination and registration of title and other interests.

· The Pohnpei Supreme Court retains original trial jurisdiction over cases with respect to interests in land, and may take over any case pending before the Court of Land Tenure 

· The Pohnpei Judiciary Act provides procedures for designation of land registration areas, delineation and surveys of land registration areas, preliminary inquiries, hearings, disputed claims, notices of hearing, conduct of hearings, appeals and issuance of certificates of title.

Chuuk

Land Registration, Draft Chuuk State Code, Title 24, Chapter 3

Adopted Trust Territory Code, Title 67, Chapter 3, with amendments, pursuant to the Transition Clause provided at Chuuk Constitution, Article 15, Section 9.

· Creates the Land Commission, to consist of a maximum of three commissioners.  

· Purpose of the Land Commission is to proceed on a systemic geographical basis to accomplish registration of land and determine ownership, determine heirship to land, maintain register of title, records of transfers and encumbrances of interest in registered lands.

· Land Registration teams conduct preliminary inquiry, hold hearing and adjudicate claims.  Land Commission reviews the record and has authority to make the determination, hold a hearing or return the record to the registration teams with instructions.

· Disputed claims may be withdrawn by the commission and may be referred to the court for determination.  

· The Land Registration Title provides procedures for notice of hearing and determination, conduct of hearing, appeals and issuance of certificates of title.  

Yap

Yap State law 2-39, Section 7, Effective October 1, 1990.

Codified at Yap Code, Title 3, Section 125

Executive Branch Organization – Department of Resources and Development.

· The Department of Resources and Development, Division of Land Resources, Subdivision of Land Registration assumed all functions of the Land Commission, except adjudication of land title disputes.

· The Yap Municipal Courts are provided the jurisdiction to adjudicate land title disputes.

· Decisions of the Yap Municipal Court are appealable to the Yap State Court Trial division on a trial de novo basis. 

· Final decisions of the municipal courts and the State Court are reported to the Division of Land Registration.  

2.
Procedural Rules

Kosrae

Kosrae Land Court Rules of Procedure 

· Service of documents – personal delivery, mail, facsimile

· Designation of registration area – public notice, statement of land claim, survey and site visit, preliminary map

· Statement of land claim – sworn statement, numbering of claims

· Determination and adjudication of land claims – hearing timing, hearing procedure, presentation of claims witnesses, adjudication, representation by counsel, requirements for findings and decision 

· Determination and adjudication of heirship – petition for determination of heirship, filing, posting and service requirements, intestate succession, legal presumption for joint ownership

· Updating, maintaining and recording of transfers of title and encumbrances on land – updating requirement, recording and timing of transfers and encumbrances, maintenance of the land registry

· Subdivision of land parcel – request and consent forms, action by Division of Surveying and Mapping, preparation of final map of plat, timing requirements

· Private survey – remonumentation, request and payment to Division of Surveying and Mapping.

· Sale of Land or Gift of Land – surrender of CT, requirements for documentation of transfer, recordation and filing of documents, issuance of new CT.

· Filing and Service requirements

· Computation and Enlargement of Time

· Motions – timing, content, response, reply to motions, amendment and setting aside of adjudiction

· Appointment of Land Assessors – duties of land assessors, participation in hearing or trial, disqualification standards.

· Duties of the Clerk – preparation of docket and calendar, notice of orders or judgments, custody of documents, review and copies of documents by the public

· Recording of Testimony – required for hearings, preparation for appeals.

· Citation to Authority – form for citation

· Attorney and Trial Counselors – admission to practice law in the State required, disciplinary power of Chief Justice of Kosrae State Court, referral for disciplinary action by Justice of Land Court 

· Affidavits – requirement for direct personal knowledge of affiant.

· Sanctions – imposed for substantial failure or negligence to comply with rules, improper affidavit, and contempt powers.  

General Court Orders

· 2002-3 – Admission to Practice before Kosrae Land Court – pro se appearance, appearance on behalf of listed family members, active attorneys and trial counselors admitted to practice in the State.

· 2002-5 - Standards for Conduct for Court Personnel – listed standards of conduct, Model Rules of Professional Conduct, Model Code of Judicial Conduct

· 2002-6 – Personal Appearance and Conduct in Court – attire, conduct in courtroom.

· 2002-11 – Pending Cases Transferred from the Kosrae State Land Commission – requirement for notice, allowance of new claims, and new hearing.

· 2002-12 – Issuance of Certificate of Title – timing, content, form and issuance.

· 2002-13 – Questioning of Claimants not represented by legal counsel – procedure for questioning of pro se claimants at hearing by the land assessor, list of questions to be asked of each pro se claimant.

· 2003-2 – Amended Standard for disqualification of land court justice, appointment of alternate justice and justice pro tempore.  

· 2003-3 – Notice of hearing; service of notice – duty to determine persons to be served notice, duties of principal clerk, grounds for continuance

· 2003-5 – Appearance of claimants and witnesses at hearing – requests for subpoena, consequence of failure to appear.

· 2003-6 – Substitution of parties, designation of representative in writing, notice of representation – substitution due to death of claimant, representation of family members, standard form.

· 2003-6A – Notary public powers, procedure for notarization of documents, documents which may be notarized.

· 2004-1 – Business hours, filing hours, documents filed by facsimile.

· 2004-2 -  Supplementary rules of procedure, amended mandatory hearing schedule – hearing schedule, assignment of cases, priority listing of cases.

· 2004-3 – Amendment to Rules of Procedure Rules 15 and 16 – requirement that requests for continuance be made in writing before hearing date.

Pohnpei  

Proposed Rules of Procedure  (utilized as guidelines)

· Content of the statement of claim, answer to statement of claim.
· Filing and numbering of claims

· Notice, conduct and procedure for preliminary inquiry.

· Conduct of evidentiary hearing.

· Hearing and determination of heirship.

· Issuance and service of summons

· Appeals from Determination of Ownership – notice of appeal and designation of record on appeal.

· Issuance of Certificate of Title.

· Appointment of Accessors, Masters, or Conciliators.

· Docket.

· Recording of Testimony.

· Motions, Evidence and Affidavits.

· Exclusion of hearsay evidence is not applicable.

· Application of the rule of common sense.  

· Sanctions, appearance of counsel.

Chuuk 

No procedural rules adopted to date.  Procedure provided by statute.

Yap

No procedural rules adopted to date.
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1.
Procedural Time Frames for Basic Filings and Actions

Kosrae – Kosrae State Code, Title 11, Chapter 6 and Rules of Procedure

· Designation of one or more registration areas per year. (Code, Section 11.612)

· Public notice of designation of registration area – 30 days from filing of designation (Rule 6)

· Submission of statement of claim (statement period) – 90 days (Rule 6)

· Site visit – 14 days notice to all claimants.  Site visit and preliminary sketch to be conducted within 60 days of close of statement period. (Rule 6)

· Survey – completed after site visit and preliminary sketch.  (no time period stated)

· Preliminary map – prepared within 90 days of date of survey/site visit.

· Hearing – within 90 days of receipt of preliminary map (Rule 8)

· Notice of hearing – 30 days notice by posting, broadcast and personal service on claimants, 45 days notice by mail to off-island claimants who have notified the Land Court of mailing address in writing (Code, Section 11.613)

· Conduct of hearing after recording of all claims

· Finding and decision of determination of ownership – 120 days after close of oral arguments or proceedings (Code, Section 11.612)

· Appeal from decision – 60 days from service of decision (Code, Section 11.614)

· Determination of heirship – hearing must be held within 90 days of filing of the petition, determination must be entered and served within 120 days of close of heirship hearing (Rule 9 and Code, Section 11.613)
Pohnpei – Draft Pohnpei Code, Title 4, Chapter 6

· Designation of land registration areas (no time stated)(Section 105)

· Conduct of preliminary inquiry and recording of claims, conduct (no time stated) (Section 108)

· Notice of hearing – 30 days notice by posting, broadcast, personal or mail service (Section 110)

· Conduct of hearing after recording of all claims (no time stated)(Section 111)

· Decision of determination of ownership (90 days after close of oral proceedings at trial)(Title 6, Chapter 2, Section 107)

· Appeal from determination of ownership – 90 days (Section 114)

· Determination of heirship – hearing within 60 days of petition, findings within 30 days of hearing (Section 119)

Chuuk – Draft Chuuk State Code, Title 24, Chapter 3.

· Designation of one or more registration areas per year by land commission. (Section 104)

· Conduct of preliminary inquiry and recording of claims (no time stated) (Section 107)(Proposed Rule 12 allows an answer to a claim to be filed within 20 days)

· Notice of hearing – 30 days notice by posting, personal or mail service (Section 110)

· Conduct of hearing after recording of all claims (no time stated)(Section 107)

· Adjudication of disputed claims (no time stated)(Section 108)

· Review of adjudication by land commission (no time stated)(Section 109)

· Appeal from determination of land commission – 120 days (Section 115)

· Determination of heirship – hearing within 60 days of petition, findings within 30 days of hearing (Section 119)

Yap – None provided by statute.  No procedural rules.  

Discussion - Issues

What are appropriate time frames for each of the steps in the registration and determination processes?

Does failure to abide by statutory or regulatory  timeframe or deadline subject a justice to civil liability?  (Kosrae State Code, Section 11.612(5)(b) – grounds for removal or discipline)

At what point in time does a failure to act become a violation of due process for claimants?

Should service be required on off-island claimants?  Does it depend on how long the claimant has been absent from the state?  Or for what reason the claimant is absent from the state?

2.
Case flow Management Considerations for Discussion

· Scheduling of hearing – Strict compliance with notice requirements provided by statute or rule (posting, broadcast, personal and mail service on claimants)

· Prioritization of cases set for hearing (Kosrae Land Court GCO 2004-2 sets the following priority:  remanded cases, heirship cases, pending matters transferred from Land Commission, registration areas)

· Off island claimants or witnesses – entire hearing to be conducted during consecutive days, if possible.

· Anticipated length of hearing – affected by number of witnesses, documentary evidence to be offered, number of claimants, whether claimants are represented by legal counsel.

· Continuances – What are appropriate grounds? Consider the following grounds: improper service of notice, absence of claimant or witness from the state, failure/desire to obtain legal counsel.  Consider also: claimants, counsel or witnesses have traveled from off-island to appear at hearing (costs, time from work, etc) 

· Participation in preparation of calendar by justices, clerks, other staff to assure that all claimants are identified and served, priority listing is followed, proper service is completed, etc.
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Evidentiary Rules 

Kosrae

· The Kosrae State Court Rules of Evidence do not apply.  Evidence which is relevant and material to the claim or the issues may be presented at the hearing.  The presiding Land Court Justice shall determine the relevancy and credibility of all evidence offered at the hearing, and shall determine whether the evidence is admissible in the hearing.  If evidence is excluded by the presiding Land Court Justice, the Justice shall permit the claimants to make statements.  (General Court Order 2002-10, Part 2)

· Excluded Evidence.  Any claimant who is affected by an adverse ruling by the presiding Land Court Justice which sustains an objection to the admission of evidence may verbally state into the record a brief summary of the substance of the excluded evidence, and reasons why it should be admitted as evidence.  Other claimants may then verbally state into the record the reasons why the evidence was properly excluded. (Id. Part 4)
Pohnpei

· May consider any evidence that will be helpful in reaching a just decision (Draft Code, Title 6, Section 110)
· All relevant and material evidence presented by a party claimant shall be considered by the Court. (Proposed Rules of Procedure, Rule 21)
· Pohnpei State Supreme Court, Rules of Evidence, generally (Rules of Evidence, Rule 101)
· Technical rules of evidence relating to hearsay, codified in Title 8 of the Pohnpei Rules of Evidence are not applicable in the proceedings before the Court of Land Tenure.  However, the judge considering hearsay evidence shall exercise due caution with common sense in distinguishing and assigning the appropriate probative value of hearsay evidence being considered in a case.  (Proposed Rules of Procedure, Rule 22)
Chuuk 

· Guided by Trust Territory Rules of Evidence (Draft Code, Title 24, Chapter 3, Section 111)

· May consider any evidence that will be helpful in reaching a just decision. (Id).

· No evidentiary rules adopted to date.

Yap 

· No evidentiary rules adopted to date.

Evidentiary Considerations for Discussion

· Hearsay.  When should it be admissible?  

Under what circumstances?  Original claimant is deceased?  Claimant is off-island?

Does unlimited admission of hearsay testimony place too great a burden on the presiding justice to determine credibility of the witness?

Should non-biased corroborating evidence be required?

· Custom.  Should independent evidence of custom be required?  For example:  customary transfers of land.  

Who should provide independent evidence of custom?  

Are there any “true” experts on custom?  

Should custom as it exists today (or as it existed 100 years ago) be applied?  

Does it matter if the person seeking application of custom does not reside in the state?  What if he/she has not resided in the state for many years, and now seeks application of custom for his/her personal benefit?

· Credibility of witnesses.  

· Authentication of documents, particularly aged documents, when the writer and the witnesses are all deceased.

· Wills.  Most states have statutory requirements for wills.  Kosrae State Code, Section 16.201 requires a written will for disposal of real property.  This requirement does not apply to wills executed prior to August 8, 1985.  

Should oral wills disposing of real property, made before August 8, 1985 be admissible?  

What if the only witnesses are interested parties?

Status conferences

· Generally held at the discretion of the presiding justice.

· Issues to be addressed may include: anticipates number of witnesses for each claimant, length of time needed for presentation of each claimant’s witnesses, stipulated documents and facts, copies of documents to be filed and distributed prior to hearing, request for summons or subpoenas,  considerations for off-island claimants or witnesses, any special needs (medical) for claimants or witnesses, desirability of site visit.

Preparation for hearing 

· review of case file for identification of factual and legal issues

· ensure that all claimants have been identified and properly served

· ensure that all notice requirements, including posting and broadcast, have been satisfied

· review of any stipulated documents that have been filed

· ensure that there is no conflict of interest that requires recusal of justice. 

Alternatives to trial or hearing 

· Statutes and rules of procedure reference settlement by the parties, without need for hearing or trial.  Procedure to record such settlements are prescribed by statute or rule.

· Mediation is popular alternative to trial or hearing.   It is usually conducted prior to the hearing date, and if successful, the mediated agreement is submitted to the court or commission for recording.

· Mediation is most successful with trained, certified mediators and persons with appropriate customary status.  Mediation training, with a 3 day certification program, will be offered in Kosrae the week of June 20, 2005. 

