UNOFFICIAL CODE VERSION – COMPLETE THROUGH 12-01-2006

UNOFFICIAL LEGISLATIVE VERSION – COMPLETE THROUGH STATE LAW 8-170


Title 1.  PROVISIONS OF GENERAL APPLICABILITY TO CODE

tc " Chapter 1.  Principles of Interpretation" \l 3
Chapter 1.  Principles of Interpretation

Section 1.101. General principles.tc "Section 1.101. General principles." \l 5 Unless another meaning or use clearly appears in the Code: 

(1)  Code.

(a) A stated section is a section of the Code.

(b) A reference to a subsection or paragraph is to the section in which the reference appears. 

(c) A reference to a chapter or part is to the title in which the reference appears. 

(2) Usage.

(a) The singular includes the plural, and conversely. 

(b) A pronoun refers to every person. 

(c) The present tense includes the future.


(d) The present indicative tense indicates a duty or requirement, and a power, or a prohibition. 

(e) The use of "may" indicates permissive or discretionary action. 

(f) The use of "including" or similar language is illustrative and does not limit the application of the illustrated term to the illustrative terms. 

(g) The meaning of a word or phrase is according to its common usage.

(h) The interpretation of a word with a technical or special meaning is in accordance with that meaning. 

(3) State and Government.

(a) A location, or the performance of an action, refers to a place, or to performance, within the State's territorial or jurisdictional limits. 

(b) A governmental activity institution, component, body, office, or position of employment is the corresponding State entity. 

(c) If a responsibility for Government action appears, and there is no specific assignment of the responsibility, the Governor has the responsibility and the corresponding power. 

(d) Implementation of a State power is to the maximum extent of law. 

(e) Reference to an officer or employee includes a person acting lawfully as surrogate. 

(4) Time.

(a) Application of a period of time is by exclusion of the day from which the period runs and inclusion of the last day. 

(b) Calculation of a period of time includes a Saturday, Sunday or holiday. If in the calculation of a period of time the last day is a Saturday, Sunday or legal holiday, the period ends on the next consecutive day which is not a Saturday, Sunday or legal holiday. 

(c) If expression of a period of time is in months, calculation of the period runs to the same day in the last month as the day in the month from which calculation begins. If the last month has fewer days than the month from which calculation begins, the period ends on the last day of the last month. 

(d) The period of time for a performance or occurrence required in the Code is a reasonable time.   

(5) General.

(a) A provision is not retroactive;.

Section 1.102. Ambiguitytc "Section 1.102. Ambiguity" \l 5. In resolving an ambiguous Code provision one may consider:

(1) the object of the provision; 

(2) the circumstances in which enactment of the provision occurred;

(3) a prior State statutory or Code provision on the same or a similar subject; 

(4) the consequence of an interpretation of the provision; 

(5) a Government interpretation; and 

(6) the Constitution's preamble. 

Section 1.103. Legislature intenttc "Section 1.103. Legislature intent" \l 5.

(1) In an enactment the Legislature intends:

(a) that the enactment complies with higher law; 

(b) that the entire enactment is effective; 

(c) a just and reasonable result; 

(d) that enforcement of the enactment is feasible; and 

(e) a favoring of the public interest over a private interest.

(2) Unless a contrary result is obvious or necessary, one presumes that in enacting a Code provision or statute the Legislature:

(a) took into account higher law and other Code provisions and statutes;

(b) intended that a specific provision is an exception to a more general provision. 

Chapter 2.  Definitionstc " Chapter 2. Definitions" \l 3
Section 1.201. Definitionstc "Section 1.201. Definitions" \l 5. Unless another meaning clearly appears in the Code, the following terms have the meaning indicated:

(1)  "adult": a person eighteen years or older 

(2)  "agency": a Government agency stated in Section 7.102

(3) "alcoholic drink":  a fermented or distilled liquid for human consumption containing alcohol, including beer, liquor and wine as defined in this section 

(4)  "allotment": the delegation of authority to a person to create a legally enforceable financial obligation of funds in accordance with applicable law on the Government's behalf within the limits set forth in an appropriation or imposed by the terms of funding available from another source 

(5)  "antiquities": structures, artifacts or other objects made or constructed in, or brought into, the State before nineteen hundred, or between nineteen hundred and nineteen hundred forty five, if an object from the latter period is identified by regulation pursuant to Section 11.1402 

(6) "annual budget": an annual proposal, request and accompanying documentation submitted to the Legislature for the granting of obligation and expenditure authority of funds for the ensuing fiscal year by the Government for any purpose, including operations, an economic development project, Government construction project, a special program, contribution, grant, or subsidy 

(7)  "appellate court": the appellate division of the Supreme Court of the Federated States of Micronesia 

(8)  "appropriation": an appropriation or authorization law empowering the government to incur an obligation and to make a disbursement from the Treasury pursuant to law. 

(9)  "beer": a drink containing not more than fifteen percent alcohol by volume, obtained by the alcoholic fermentation of barley, rice and other grain, malt, and similar products, whether or not containing hops or other vegetable product, including beer, ale, stout, lager, porter and other malt or brewed liquors, but not including the Japanese rice wine known as sake 

(10)  "child": includes a child by birth or adoption 

(11)  "citizen": a citizen of the Federated States of Micronesia or a corporation in which only citizens hold an interest 

(12)  "Code": the Kosrae State Code of Laws 

(13)  "controlled substance": marijuana, heroin, hashish, cocaine, amphetamine, methamphetamine, phencyclidine and opium. 

(14)  ".court": the State Court 

(15) "crosswalk": any portion of a road clearly marked for pedestrian crossing 

(16)  "day": calendar day 

(17)  "delinquent child": includes a minor who violates State or national law, except a traffic law; does not subject himself to the reasonable control of a parent, teacher, guardian, or custodian, being wayward or habitually disobedient; is habitually absent from home or school without good reason; or injures or endangers his or [another's] morals or health 

(18) "domicile": a person's place of origin, or, when he has given up his domicile of origin, the single place which he considers to be his home and where he intends to reside permanently, even if at the time he is not residing there; a person is presumed to retain his domicile of origin unless proven by clear and convincing evidence that he does not reside at his place of origin and does not intend to resume residence there

(19) "domiciliary": a person whose domicile is in the state; a Kosraean domiciliary retains Kosrae as his domicile until he acquires a new domicile

(20)   valid identification card:  any official identification card or document issued by a governmental agency and recognized by the Court as proof of identity, which shall include driver’s license, passport, student identification card and the like.  (Change effective Jul. 2005, L. B. No. 8-91).
(21) "dwelling place": a structure in which a human being carries on a function of daily living, including sleeping, eating, and food preparation, but excluding exclusively economic activity 

(22) "equipment or appliance": a device powered by electricity, battery, gas, or kerosene, including a radio, cassette recorder or player, stereo record player, tape recorder, amplifier, speaker, television, video tape viewer or recorder, projector, camera, stove, oven, refrigerator, freezer, washing machine, drying machine, lamp, air conditioner, or fan 

(23) "executor": includes an administrator 

(24) "Federated States": the Federated States of Micronesia 

(25) "fiscal year": the 12-month period from October 1 of one calendar year through September 30 of the succeeding calendar year 

(26) "food": food or drink for human consumption, except soda, liquor, beer or wine 

(27) "foraging pig": a pig, whether or not found on the property of its owner, which is not (1) enclosed in an enclosure constructed in accordance with the regulations of the administrator of the Division of Livestock Production and Research issued pursuant to Chapter 15 of Title 11, or (2) under the secure and immediate physical control of a capable person, such as tied by a rope or enclosed within a motor vehicle, while the pig is being led to slaughter, transferred to another pen, transported to another location, or is otherwise out of its pen for a similar lawful purpose 

(28) "foreign vessel": a boat or ship not wholly owned by a domiciliary

(29) ".funds": equivalent to "public money" and is Government tax revenues and reimbursements from Government services, and a grant, subsidy or contribution in the form of money for expenditure by or for the Government from external source, including, the United States Government, the Trust Territory Government, the national government, including the following:

(a) operational monies received through the United States Department of Interior; 

(b) special monies received through the United States Department of Interior, including, but not limited to, so-called transition funds, operations and maintenance funds, fuel reserve funds, and generator overhaul funds; 

(c) a United States federal agency program grant; 

(d) a Federated States of Micronesia Congress appropriation for use by the Government;

(e) monies for construction projects in which the Government has been a contracting party or has otherwise played a substantial role; and 

(f) monies for economic development projects, regardless of whether any such revenues, reimbursements or monies were subject to appropriation, or were actually appropriated, by the Legislature

(30) "goods": tangible personal property which is perceptible to the senses, including that which may become a fixture to real property but does not include, stock, or a bond, note, insurance or negotiable instrument or security, or merchandise in transit to a destination outside the State 

(31) "Government": the branches and agencies of the State Government, acting in combination or separately

(32) "governing body": an agency board of directors and the Senior Land Commissioner (changes effective October 1, 2001 by State Law 7-126)

(33) "heir": includes devisee 

(34) "hovering vessel": an unlicensed vessel in territorial waters or in State waters, if from the history, conduct, character, or location of the vessel it is reasonable to believe that a party is using or may use the vessel to violate law 

(35) "innocent passage": is navigation through State or territorial waters for the purpose either of traveling in good faith enroute from one point to another on the usual course of travel, wind and weather permitting, proceeding to State or territorial waters at a point of entry, or making for the high seas from State or territorial waters, and includes stopping or anchoring only if incidental to ordinary navigation or in an emergency 

(36) "interest in land": includes title to land 

(37) "intersection": the area embraced within the prolongation of the lateral boundary lines of two or more roads which join one another at an angle, whether or not one road crosses the other 

(38) "the island": the State's landmass 

(39) "jewelry": includes a watch, ring, necklace, bracelet, brooch, ornamental comb or earring 

(40) ".juvenile traffic offender": a minor who violates a State traffic law 

(41) "liquor": whiskey, vodka, gin or other product of the distillation of a fermented liquid with alcoholic content which is fit for drinking alone or mixed with another substance 

(42) "lodging": includes residence in a hotel, motel or private home

(43) "metal tire": a tire the surface of which is made wholly or partly of hard, nonresilient materials 

(44) "minor": a person who has not attained his eighteenth birthday 

(45) "motor vehicle": a self-propelled vehicle for the transportation of a person or property upon a road, except a device moved solely by human or muscular power, including an automobile, truck, jeep, motorcycle, motorscooter or construction equipment capable of self-propelled motion on a road 

(46) "national government": the Government of the Federated States of Micronesia 

(47) "non-citizen": a person who is not a citizen 

(48) ".non-domiciliary": a person whose domicile is not in the State 

(49) "oath": a statement on oath or affirmation 

(50) "obligation": a legal liability for salary, wage, or contractual service, upon a contract entered into for the purchase of real or personal property, or on a loan or other commitment requiring the payment of money 

(51) "offender": a person convicted by a court 

(52) "official traffic signs": a sign or marking placed or erected by proper authority 

(53) "operator": a person actually controlling a motor vehicle upon a road 

(54) "owner": includes the person who is the consignee of merchandise upon its entering the State 

(55) "person": a human being, a corporation, or a government 

(56) "personal property": includes money 

(57) "police officer": a person authorized by the Attorney General to enforce law, including the Chief of Police, a member of the Police, or a deputized person 

(58) "price": the value paid in money or goods 

(59) "primary road": the road which is the main thoroughfare for vehicular traffic, including the road running from Utwa Municipality to Tafunsak Municipality and the portion of the circumferential road open to regular traffic, and excluding a farm or private road 

(60) "process": includes a writ, warrant, summon, citation, libel or order used in a Court proceeding 

(61) "property": includes real, personal, and intangible property 

(62) "public land": land to which the State or Government holds title to, or in which it has a use interest, including land which is public property 

(63) "public place": includes public land, land owned or occupied by a municipality, and a place within plain view of the general public 

(64) "retail": a sale of goods not at wholesale for consumption or use of goods in a manner other than resale 

(65) "right of way": the privilege of the immediate use of the road 

(66) "road": a way or place of whatever nature open to the use of the public, as matter of right, for purposes of vehicular travel 

(67) "soda": a carbonated drink without alcoholic content 

(68) "State": Kosrae State 

(69) "State waters": waters within the State's baseline as defined by national law 

(70) "surrogate": a person lawfully exercising Government power by express grant or delegation of authority 

(71) "territorial waters": waters bordering the outermost extent of State waters as provided by national law 

(72) "tobacco products": includes snuff, tobacco prepared for chewing, tobacco made ready for smoking in a pipe or for rolling by hand or machine into a cigarette or cigar, or other product containing tobacco other than a cigarette or cigar

(73) "tradition": includes custom

(74) "trailer": a vehicle without motor power designed to be drawn by a motor vehicle 

(75) "unauthorized vessel": a vessel in State or territorial waters without a license, grant or the express permission of the Government or the national government given pursuant to law, except (a) a public vessel of the United States Government traveling under proper orders and not engaged in a commercial activity, (b) an outrigger vessel, or (c) a vessel propelled by an outboard motor 

(76) "United States": United States of America 

(77) "United States federal agency program": a Government program or project with identifiable purpose and activities, including, the areas of health, education, food services, employment, community development, law enforcement, historic preservation, rehabilitation, aging and energy, funds for which pass through a United States federal agency other than the Department of Interior pursuant to a grant proposal or application from the Government or from the national government or the Trust Territory Government on the Government's behalf, but does not include an appropriation from the United States Congress for Government use which do not pass through a United States federal agency other than the Department of Interior, whether or not subject to administration or control by the national government or the Trust Territory Government through the Department of Interior 

(78) "vehicle": a device in, upon or by which a person or property may be transported or drawn upon a road, including a bicycle, except a device moved by human power or used exclusively upon stationary rails or tracks. 

(79) "week": seven consecutive days 

(80) "wholesale": a sale of goods not at retail for re-sale before consumption or use in a manner other than sale 

(81) "will": includes codicil 

(82) "wine": a liquid made from the fermented juice of grapes, or other fruit or substance, including the Japanese rice wine known as sake, or a mixture thereof 

(83) "written" or "writing": includes any mode of graphically representing words and letters 

(84) "year": twelve consecutive months 

Background
Subsection (13) was amended by State Law 7-55; Subsections (18) and (19) were amended by State Law 5-100; Subsection (27) was amended by State Law 7-1; Subsection (31) was amended by State Law 6-108.  
Section 1.202. Related word.tc "Section 1.202. Related word." \l 5 A definition includes a word which is the defined word expressed in a different form or part of speech. 

tc " Chapter 3.  Effect" \l 3Chapter 3. Effect

Section 1.301. Enactment of Code. In the enactment of the Code legislative purpose or intent expressed in a codified act and not appearing in the Code continues in effect unless altered by law. tc "Section 1.301. Enactment of Code. In the enactment of the Code legislative purpose or intent expressed in a codified act and not appearing in the Code continues in effect unless altered by law. " \l 5
Section 1.302. Severabilitytc "Section 1.302. Severability" \l 5. A Court holding that a provision of the Code or of a statute is invalid does not extend to another Code provision or portion of the statute, if by any interpretation it is valid. For this purpose one provision is severable from another. 

Section 1.303. Effect of Codetc "Section 1.303. Effect of Code" \l 5. The repeal of law by the initial enactment of the Code does not affect the status of a civil or criminal action or a right or liability existing when the Code takes effect. 

Section 1.304. Delayed effect; continued effect.tc "Section 1.304. Delayed effect; continued effect." \l 5
(1) Chapter 2 of Title 7 (Broadcast Authority) does not take effect until October 1, 1988. Upon its taking effect Sections 5.201(8)(a) and 5.205 cease to have effect.

(2) Section 5.425 (retirement) does not take place until January 1, 1989.
(3) Chapter 14 of Title 12 (Alcoholic Drink) does not take effect until January 1, 1986. Section 13.516 (Unauthorized selling of alcoholic drink) and Section 13.517 (Unauthorized consumption of alcoholic drink) do not go into effect until January 1, 1986. State Law 2-15 remains through December 31, 1985. 

(4) A cause of action against the Trust Territory Government survives, or arises pursuant to Chapter 6 of Title 6 of the Trust Territory Code (Actions Against the Trust Territory) which continues in effect for that purpose. 

(5) Section 5.424 (Seaman) takes effect January 1, 1986. Chapter 4 of Title 19 of the Trust Territory Code (The Seaman's Protection Act) remains in effect through December 31, 1985. 

Background
Subsection (1) was amended by State Law 4-36.  Subsection (2) was amended by State Laws 3-102 and 4-38.
Section 1.305. Implementation of Code.tc "Section 1.305. Implementation of Code." \l 5 Within thirty days following the Code's taking effect the Clerk of Courts gives [the] Department of Administration and Finance all records pertaining to birth, marriage, and death. 

Background
Amended by State Law 7-1.

Section 1.306.  Continuation of Authority.tc "Section 1.306.  Continuation of Authority." \l 5
(1) Upon the Code's taking effect, obligation or spending authority, or a permit, or license granted pursuant to law continues in effect according to its terms. 

(2) A person who has paid a road tax pursuant to Chapter 11 of State Law 2-43, as amended, or purchased a business license pursuant to Chapter 5 of State Law 2-43, as amended has no right to reimbursement of payment. 

(3) A municipality may not license a commercial activity until a permit issued for the activity pursuant to Chapter 5 of State Law 2-43, as amended, has expired. 

Section 1.307. Applicationtc "Section 1.307. Application" \l 5. This title applies to the Code and to a State statute.

Chapter 4.  Contents of Selected Laws of the State of Kosrae

Section 1.401.  Code Revisions.  A Code Revision and Publication Commission (“the Commission”), consisting of two persons employed by the Executive Branch designated by the Governor and two persons employed by the Legislature designated by the Speaker, is hereby created to: 

(1)  Correct manifest typographical, spelling, and grammatical errors, make other non-substantive corrections, and revise the format, including the system of section numbering, chaptering and titling, in the Kosrae State Code and in amendments thereto, without altering the intent of any legislative act;

(2)  Make recommendations to the Legislature or Governor for clarification of specific provisions of State Law or Executive Regulations and the elimination of obsolete provisions;

(3)  Call the attention of the Legislature or the Governor to conflicting State Law provisions, Executive regulations, and such other matters as it deems necessary; 

(4)  Compile and make available the Selected Laws of the State of Kosrae and supplementary and replacement pages thereto; and                                                                                              

(5)  Submit appropriation requests to the Legislature to defray the costs of publishing the Selected Laws of the State of Kosrae and supplementary and replacement pages thereto. 

Background

Added by State Law 6-9.           


Section 1.402.  Selected Laws of the State of Kosrae.  With the assistance of the Office of the Governor, the Commission compiles and makes available, for use by the Government and purchase by the public, a publication called “Selected Laws of the State of Kosrae” containing:

 (1)  The Constitution of the Federated States of Micronesia, in English and Kosraen, with such amendments as may be duly adopted;                                                                                                         

(2)  The Constitution of the State of Kosrae, in English and Kosraean, with such amendments as may be duly adopted;

(3)  The Kosrae State Code, in English and Kosraean, with amendments, as revised pursuant to subsection (1) of Section 1.401, and with such supplementary and replacement pages as may be prepared;                                                                                                                                                      

(4)  A full and accurate index of State Laws;

(5)  Executive Regulations of the State of Kosrae, in English and Kosraean;

(6)  Such annotations, historical notes, FSM and State Court rules and other information as the Commission deems appropriate to include;

(7)  Certifications made pursuant to Section 1.404 [1.403?].   

Background

Added by State Law 6-9.

Section 1.403.  Selected Laws of the State of Kosrae as Official Version of the Kosrae State Code; Effect. 

(a)  Upon compilation of the Selected Laws of the State of Kosrae, the Commission prepares a master copy, which becomes an official version upon certification of at least one of the designees of the Governor and one of the designees of the Speaker, respectively, that he has compared each section of the English version of the revised Kosrae State Code contained therein with the State laws enacting the original Kosrae State Code and any amendments thereto, and, with the exception of changes authorized by law, the sections set forth therein are correctly copied.  Supplementary and replacement pages containing alterations or additions to the Kosrae State Code are likewise certified.  



(b) The version of the Kosrae State Code [contained] in the official version of the Selected Laws of the State of Kosrae, as printed, published, revised, supplemented and certified in accordance with this chapter, constitute the official Kosrae State Code and may be cited as prima facie evidence of the state law in all courts of this State.  That evidence may be rebutted with respect to a specific provision or provisions of the Code by proof that the cited provision or provisions differ from the enacted State Laws other than as allowed by this Chapter.

Background

Added by State Law 6-9.       

Title 2. PROVISIONS OF GENERAL APPLICABILITY

TO STATE GOVERNMENT

Chapter 1.  Oath of Office

tc " Chapter 1.  Oath of Office" \l 3Section 2.101. Oath of office.tc "Section 2.101. Oath of office." \l 5 The oath of office is: "I solemnly swear that I shall honor, uphold and protect the Constitution and laws of the State, and that I dedicate myself to perform my public duties faithfully in the public interest to the best of my abilities. So help me God." 

Section 2.102. Administration of oath.tc "Section 2.102. Administration of oath." \l 5 An oath of office taken pursuant to this chapter is administered by persons in the following positions in descending order, depending on their availability:

a. Chief Justice of the State Court; 

b. Associate Justices of the State Court, in order of seniority;

c. Chief Justice of the Supreme Court of the Federated States of Micronesia; 

d. Associate Justices of the Supreme Court of the Federated States of Micronesia, in the order of seniority; 

e. any other judge; 

f. the Governor, in the case of a position in the Executive; the Speaker, in the case of a Senator; the Speaker or the Governor, upon their consultation and agreement in the case of positions in the Judiciary, agencies, municipal governments, and all other public offices for which an oath of office is required. 

Section. 2.103. Oath ceremony. tc "Section. 2.103. Oath ceremony. " \l 5An oath of office is administered in a public setting of solemnity following at least 24 hours public notice by the Governor of the time, place and subject of the ceremony. 

Section. 2.104. Affirmation.tc "Section. 2.104. Affirmation." \l 5 A person taking the oath of office provided in Section 2.101 may elect to substitute the word "affirm" for the word "swear", and to omit the words "So help me God". 

Section 2.105. Irregularity.tc "Section 2.105. Irregularity." \l 5 An irregularity in the administration of an oath of office does not invalidate a subsequent act of the person who took the oath. 

Ctc " Chapter 2. Seat of Government" \l 3hapter 2. Seat of Government 

Section 2.201. Seat of Government.tc "Section 2.201. Seat of Government." \l 5 Tofol and its environs are the seat of the Government at which the principal offices and facilities of the Legislature, the Governor, the Lieutenant Governor, a department director, the Judiciary and an agency are situated.  

Chapter 3. Impeachmenttc " Chapter 3. Impeachment" \l 3
Section 2.301. Petitiontc "Section 2.301. Petition" \l 5.

(1) A petition of impeachment:

(a)  is on oath;

(b) plainly describes each alleged instance of misfeasance or malfeasance; 

(c)  provides documentary evidence of each instance, if available to the petitioner, or, if not available but known to the petitioner, the location of documentary evidence; 

(d)  states the name of at least one witness to each alleged instance, and any additional witnesses; and 

(e)  is accompanied by the sworn statement of each stated witness, unless the witness refuses to cooperate with the petitioner. 

(2) A petitioner may be a witness.

Section 2.302. Subsequent petition. A petitioner who has made a petition of impeachment against an official may not submit a subsequent petition for the impeachment of the same official unless the subsequent petition differs in a substantive way in either the evidence presented or an alleged instance of misfeasance or malfeasance. tc "Section 2.302. Subsequent petition. A petitioner who has made a petition of impeachment against an official may not submit a subsequent petition for the impeachment of the same official unless the subsequent petition differs in a substantive way in ei" \l 5
Section 2.303. Amendment.tc "Section 2.303. Amendment." \l 5 A petition is not subject to substantive amendment. Following a finding of probability pursuant to Section 2.305, the Legislature may allow a non-substantive amendment of a petition to have it conform to evidence presented to the Legislature. 

Section 2.304. Convening of Legislature.tc "Section 2.304. Convening of Legislature." \l 5 The Speaker calls the Legislature into special session within three days of receipt of a petition of impeachment. If the Legislature is in session when the Speaker receives a petition, it remains in session, deferring pending matters until it disposes of the petition. In a special session convened pursuant to this chapter the Legislature acts only on the petition. 

Section 2.305. Probability; notification.tc "Section 2.305. Probability, notification." \l 5
(1) If following the convening of the Legislature pursuant to Section 2.304, the Legislature by a majority vote of Senators present finds that the petition conforms to law and that it is probable that the impeached official committed an alleged act of misfeasance or malfeasance, the Speaker notifies the impeached official of the impeachment, presenting him with a copy of the petition. 

(2) If the Legislature by a majority vote of the Senators present finds that it is not probable that the impeached official committed an alleged act of misfeasance or malfeasance, the Legislature does not act further on the petition in the trial proceedings and the Speaker notifies the petitioner that the Legislature has dismissed the petition. 

(3) In this section it is probable that an act occurred, if it is more likely than not that the act occurred. 

(4) In determining probability or an absence of probability the Legislature relies exclusively on the petition and accompanying documents and the petitioner's testimony.  

Section 2.306. Impeached official's status.tc "Section 2.306. Impeached official's status." \l 5 Upon receipt of notification pursuant to Section 2.305, an official does not exercise the powers and duties of office, does not receive Government compensation or benefits, or use Government property. 

Section 2.307. Prosecutor.tc "Section 2.307. Prosecutor." \l 5 Pursuant to rule the Speaker appoints and employs an impartial, competent person not holding State public office or Government employment to prosecute a petition of impeachment before the Legislature. Counsel to the Legislature advises the Speaker and the Legislature during proceedings pursuant to this chapter. 

Section 2.308. Impeached official's counsel. An impeached official's counsel or other person assisting the official in impeachment proceedings does not hold public office. tc "Section 2.308. Impeached official's counsel. An impeached official's counsel or other person assisting the official in impeachment proceedings does not hold public office. " \l 5
Section 2.309. Trial.tc "Section 2.309. Trial." \l 5
(1) An impeached official has the right to counsel, to confront a witness, and to compel a witness to testify. 

(2) The Speaker conducts the trial of an impeached official. 

(3) To the extent consistent with law, trial on the impeachment petition is pursuant to the Court's rules of criminal procedure and evidence, except that the Legislature by rule may provide for other or different rules. 

Section 2.310. Vote.tc "Section 2.310. Vote." \l 5
(1) The Legislature listens to the evidence presented by the prosecutor and the impeached official and at the conclusion of proceedings meets to consider the evidence and reach a judgment. 

(2) A majority of the Senators determines whether its deliberations following trial are public, and the manner of voting. 

(3) Proof beyond a reasonable doubt is necessary to establish a judgment of guilty. 

(4) The Legislature expresses its vote by a written judgment, certified by the Speaker and Clerk, which plainly states a judgment of guilty or not guilty. If the Legislature reaches a judgment of guilty, the judgment expresses the consequences of the judgment for the convicted official which may include removal from office. An impeached official who by virtue of Legislature judgment resumes his Government duties is entitled to receive compensation deferred pursuant to Section 2.306, unless found guilty in the judgment. 

(5) The Speaker immediately informs the Attorney General, the Governor, the Chief Justice, the Lieutenant Governor and the public of the Legislature's judgment and its consequences. 

tc " Chapter 4. Regulations" \l 3
Chapter 4. Regulations

Section 2.401. Effect of law.tc "Section 2.401. Effect of law." \l 5 A regulation adopted pursuant to this chapter has the force and effect of law. 

Section 2.402. Power to regulate. tc "Section 2.402. Power to regulate. " \l 5A department director and a governing body may make a regulation to carry out a power or duty granted by law. 

Section 2.403. Effectivenesstc "Section 2.403. Effectiveness" \l 5. A regulation is not effective until adoption and publication of the regulation occurs pursuant to this chapter. 

Section 2.404. Former regulationstc "Section 2.404. Former regulations" \l 5. A regulation adopted before the Code takes effect remains in effect until March 1, 1986 unless earlier amended or repealed. 

Section 2.405. Compilation, inspection and reproduction of regulations. tc "Section 2.405. Compilation, inspection and reproduction of regulations. " \l 5
(1) The Office of Public Affairs within the Office of the Governor and Lt. Governor:

(a) maintains an English and Kosraean language version of the following documents which are available for public inspection during business hours: 

(i) proposed and newly adopted regulations; 

(ii) administrative directives; and 

(iii) emergency orders of the Governor.

(b) compiles, indexes, and publishes regulations adopted pursuant to law, revising a compilation at least once a year.

(c) provides a copy of any agency or departmental regulation to the Legislature within 30 days of adoption.

(2) A compilation is available for purchase upon request at a reasonable price set by the Office of Public Affairs to cover mailing and printing costs. 

Background

Subection (1) was amended by State Law 4-40.  Subsections (1) and (2) were amended by State Law 7-1.

Section 2.406. Adoption; amendment; repeal.tc "Section 2.406. Adoption, amendment, repeal." \l 5
(1)  Prior to adoption, amendment or repeal of a regulation, the acting party: 

(a) gives thirty days notice of the proposed action by radio and by posting in public places in the municipalities in the English and Kosraean languages. The notice includes: 

(1) a statement of the substance of the proposed action or a description of the subjects and issues involved; 

(2) a reference to the authority for the action; and 

(3) the time, place and the manner for presentation of views on the proposed action; 

(b) provides a copy of the proposed action to the Kosrae State Legislature for comment not less than thirty days prior to the proposed action; and

(c) affords  a  person  reasonable opportunity to submit data, position, or argumentation in written form, giving full consideration, to a submission; and

(d) both before giving public notice of intended action and before adoption, amendment or repeal receives the Attorney General's written statement that the intended action conforms with law.

(2) Upon final action pursuant to this section the acting party, upon request made no later than thirty days after action, issues a concise statement of the principal considerations for and against action, including its reasons for not accepting the considerations against action. 

(3) If a department or agency finds that an imminent peril to the public health, safety, or welfare necessitates action before compliance with this section can occur, it may adopt an emergency regulation without compliance with subsection 1, stating in writing its reasons for the finding. An emergency regulation is effective for a period not exceeding one hundred twenty days. Thereafter the department or agency may not adopt an identical emergency regulation.    

(4) A regulation, including an emergency regulation, adopted by a department becomes effective upon signature by the Governor. A regulation adopted by an agency becomes effective upon signature by the chairman of its governing body or by its administrator if it has no governing body. 

(5) An adopted regulation is not valid unless adopted in substantial compliance with this section. 

(6) A person commences a judicial proceeding for a declaratory judgment to contest a regulation on the ground of noncompliance with the procedural requirements of this section within one year from the effective date of the regulation. 

Background

Subsection (1) was amended by State Law 4-70.
Section 2.407. Declaratory ruling.tc "Section 2.407. Declaratory ruling." \l 5 A person may petition the Attorney General in the case of a department regulation, or an agency in the case of an agency regulation, for a declaratory ruling as to the applicability or meaning of a regulation. A ruling on a petition issues promptly. 
CHAPTER 4.  ADMINISTRATIVE PROCEDURES ACT

Section 2.401.  Definitions.

(1)  “Agency” means any department or sub department of the Government of the State of Kosrae whether or not it is within or subject to review by another department of the Government of the State of Kosrae, but does not include:



(a)  the Kosrae State Legislature; or



(b) the Kosrae State Courts

(2)  “Agency action” includes the whole or part of any agency regulation, order, decision, license, sanction, relief, or the equivalent or denial thereof, or a failure to act.

(3)  “Hearing officer” means the administrative official authorized to conduct a hearing pursuant to section 108 of this chapter.

(4) “License” includes all or any part of an agency permit, certificate, approval, registration, charter, or similar form of permission required by law, but does not include a license required solely for revenue purposes.

(5)  “Licensing” includes the agency process respecting the grant, denial, renewal, revocation, suspension, annulment, withdrawal, limitation, amendment, modification, or condition of a license.

(6)  “Order” means the whole or part of a final disposition, whether affirmative, negative, injunction, or declaratory in form, of an agency in a matter.

(7)  “Party” means each person or agency named or admitted as a party, or properly seeking and entitled as of right to be admitted as a party, to an agency proceeding.

(8)  “Person” means an individual, partnership, corporation, association, or public or private organization of any character other than an agency.

(9)  “Regulation” means each agency statement of general applicability that establishes policy, implements, interprets, or prescribes law, or describes the organization, procedure, or practice requirements of any agency and which has the force and effect of law.  The term includes the amendment or repeal of a prior regulation.

(10) “Regulation making” means the process for formulating, amending, or repealing a regulation.

(11) “Relief” includes the all or any part of an agency:

(a) grant of money, assistance, license, authority, exemption, exception, privilege, or remedy;


(b) recognition of a claim, right, immunity, privilege, exemption, or exception; or 


(c) taking of other action on the application or petition of, and beneficial to, a person.

(12)  “Sanction” includes the whole or part of an agency:

(a)  prohibition, requirement, limitation, or other condition affecting the freedom of a person;


(b) withholding or denial of relief;


(c) imposition of penalty or fine;


(d) destruction, taking, seizure, or withholding of property;


(e) assessment of damages, reimbursement, restitution, compensation, costs, charges, or fees;


(f) revocation, modification, or suspension of a license; or 


(g) taking other compulsory or restrictive action.

Section 2.402.  Procedure for adoption of regulation.

(1) Prior to adoption, amendment, or repeal of any regulation, an agency shall:

(a) publish notice of its intended action for at least 30 days by posting copies of the proposed regulation in convenient public places in the State, including at a minimum, the principal Municipal Government office in each Municipality, at both Kosrae Courthouses, and in the State post office.  The notice shall include:

(i) a statement of either the terms or substance of the proposed regulation or a description of the subjects and issues involved;



           (ii) reference to the authorities under which the action is proposed;

(iii)  the time when, the place where, and the manner in which interested persons may present their views thereon; and 



        (iv)  the proposed effective date;

(b)  communicate the general nature of the proposed regulations and the place where the regulations are available for review by radio announcements in English and Kosraen,

(c) transmit copies of the proposed regulations to the Speaker of the Legislature, and to the Legislative Counsel for the Legislature of the State of Kosrae;

(d) afford all interested parties reasonable opportunity to transmit data, views, or arguments, in writing.  In all proceedings under this section, an opportunity for an oral hearing must be granted if requested by the Kosrae State Legislature or a committee thereof, a Government subdivision or agency, or a local government.  Hearings afforded pursuant to this provision shall be conducted in accordance with section 8 of this chapter.  The agency shall consider fully all written and oral submissions respecting the proposed regulation and shall address all comments in a cover sheet to the adopted regulations.

(2)  If the Governor, or in his absence, the Lieutenant Governor, finds that the public interest so requires, or that an imminent peril to the public health, safety, or welfare requires adoption of a regulation upon fewer than 30 days’ notice, and states in writing his reasons for that finding, an emergency regulation may be adopted without prior notice, or hearing upon any abbreviated notice and hearing that is found to be practicable.  The regulation may be effective for a period of not longer than 120 days, but the adoption of an identical regulation under subsection (1) of this section is not precluded.

(3) Regulations must be adopted in compliance with this section.  A judicial challenge on the basis of noncompliance with the procedural requirements of this section must be commenced within one year from the effective date of the regulation, unless good cause is shown justifying an inability to bring the action timely.

(4) Kosrae State resident taxpayers, in addition to anyone injured by said regulations, shall have standing to raise challenges based on noncompliance with this section.

Section 2.403.  Filing and availability of regulations
(1)  Within ten days of adoption pursuant to the provisions of section 102 of this chapter, each agency shall file in the Office of the Governor, the Office of Public Affairs, and with the Clerk of Court of the Kosrae State Court, a certified copy of each regulation adopted by it, including all temporary and emergency regulations, all final adopted regulations, and all regulations existing on the effective date of this chapter.  Each agency shall also provide a certified copy of each regulation adopted by it to the Speaker of the Kosrae State Legislature and to the Legislative Counsel of the Legislature of the State of Kosrae within ten days of its adoption.

(2)  The Office of the Public Affairs shall keep a permanent register of regulations open to public inspection.  The Office of Public Affairs shall provide, promptly upon request to him, copies of all regulations requested.  Copies shall be provided without charge to agencies and officials of the State Government and to other persons at reasonable prices not to exceed .25 per page to cover costs of copying and postage.


Section 2.404.  Taking effect of regulations

Each regulation hereafter adopted is effective ten days after compliance with subsection (1) of section 2 of this chapter, except that:

(1)  if a later date is required by a statute or specified in the regulation, the later date is the effective date;

(2)  subject to applicable statutory provisions, an emergency regulation becomes effective immediately upon filing with the Office of Public Affairs, the State Governor, the Speaker of the Legislature, the Legislative Counsel for the Legislature for the State of Kosrae, the Clerk of Court for the Kosrae State Court, or at such later date as the regulation may provide.  The Governor’s statement setting forth the circumstances which necessitated the emergency regulation shall be filed with the regulation.  The agency shall take appropriate measures to make emergency regulations known to the persons who may be affected by them by personal delivery, and radio broadcast.

Section 2.405. Petition for adoption, amendment, or repeal of regulations.
Any interested person may petition an agency requesting the adoption, amendment, or repeal of a regulation.  Within 30 days after submission of a petition, the agency shall either deny the petition in writing, stating its reasons for the denial or shall initiate regulation making proceedings in accordance with this chapter.


Section 2.406. Petition for advisory opinions.

Any interested person may petition an agency for an advisory opinion as to the applicability of any statutory provision, regulation or order of an agency.  A ruling disposing of the petition shall be issued within 30 days after its submission.


Section 2.407.  Petition for agency order.

Any interested person requesting agency action may petition the agency for an order, which shall be issued within 30 days of the submission of the petition, unless the statute authorizing the agency action requires or expressly permits a decision or order in a different period of time.


Section 2.408.  Hearings


(1)  Any person aggrieved by agency action is entitled to a hearing before the highest administrative official of the department or office of which the agency is a part.  Hearings shall be initiated by the submission of a petition to such administrative official.


(2)  Hearings shall be conducted and orders shall be made in accordance with section 9 of this chapter; provide, however, that in the event and to the extent that any other law establishes another procedure for administrative review of the particular matter the provisions of such other law shall be controlling.


Section 2.409.  Conduct of hearings.


(1)  All parties and persons who have an interest in the controversy who are known to the agency or hearing officer, and any person requesting individual notice shall be entitled to personal notice of all hearings.  Persons entitled to notice of a hearing shall be timely informed of:



(a) the time, place, and nature of the meeting;

(b) the legal authority and jurisdiction under which the hearing is to be held;



(c) the particular sections of the statutes and regulations involved; and



(d) the issues presented.

(2)  If the agency or other party is unable to state the matters in detail at the time the notice is served, the initial notice may be limited to a statement of the issues involved.  Thereafter, upon application, a more definite and detailed statement shall be furnished.

(3)  Unless precluded by law, disposition without a hearing may be made of any contested matter by stipulation, agreed settlement, consent, order, or default.

(4)  The hearing shall be held within 30 calendar days after the submission of the petition, unless the petitioner requests a delay.  At the hearing, the petitioner, the management official responsible for the agency action which is the subject matter of the controversy, and such other persons as the hearing officer shall permit, shall each have the right to be heard, to present evidence, to confront all adverse witnesses, and to be represented by counsel of his own choosing.

(5)  At the hearing, technical rules of evidence shall not apply.  At the discretion of the hearing officer, evidence shall be taken either stenographically or by recording machine.  The hearing officer is authorized to issue subpoenas for witnesses and tangible evidence at the request of any party or on his own motion.  Hearings shall be made public except when the petitioner requests a closed hearing for good cause.

(6)  Within 15 days after the conclusion of the hearing, the hearing officer shall prepare a full written statement of his findings of fact and his decision.  The hearing officer shall forthwith transmit his findings of fact and his decision to all parties.  The decisions of the hearing officer shall constitute final agency disposition of the action.


(7)  The hearing officer may:



(a)  administer oaths and affirmations:



(b)  rule on the admissibility of evidence;

(c)  take depositions or have depositions taken when the ends of justice would be served:



(d)  regulate the course of the hearing;

(e)  hold conferences for the settlement or simplification of the issues by consent of the parties’



(f)  dispose of procedural requests or similar matters;

(g)  make or recommend orders or decisions in accordance with this chapter;



(h)  take such other action as would serve the ends of justice.

(8)  Except to the extent required for the disposition of ex-parte matters as authorized by law, the hearing officer may not consult a person or party or representative of a person or party on a fact in issue unless notice and opportunity are given to allow all parties to participate.


(9)  The hearing officer may:

(a)  communicate with other members of the agency, except as limited by subsection (8) of this section; and

(b)  have the aid and advice of one or more personal assistants, and of the Attorney General and his staff if such assistance would not be in violation of subsection (8) of this section.  Such assistance shall be constrained in the same manner as the hearing officer as provided in subsections (8) and (9) of this section.

(10) Any oral or documentary evidence may be received, but the hearing officer as a matter of policy shall provide for the exclusion of irrelevant, immaterial, unreliable, or unduly repetitious evidence. Findings of fact shall be based exclusively on the evidence and on matters officially noticed.  Except as otherwise provided by law, privileges relating to evidence in the courts of the State of Kosrae and Federated States of Micronesia shall apply in the conduct of hearings.  A sanction may not be imposed, order or decision issued except on consideration of the while record supported by and in accordance with substantial evidence.  A party is entitled to present his case or defense by oral testimony , documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts.


Section 2.410.  Judicial review of contested cases

(1)  This section applies, according to the provisions hereof, except to the extent that statutes enacted by the Kosrae State Legislature explicitly limited judicial review.

(2)  A person adversely affected or aggrieved by agency action is entitled to judicial review thereof in the Kosrae State Court.  The Court shall conduct a de novo trial of the matter and may receive in evidence any or all of the record from the administrative hearing that is stipulated to by the parties.

(3)  To the extent necessary, the reviewing Court shall decide all relevant questions of law and fact, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.  The reviewing Court shall:

(a)  compel agency action unlawfully withheld or unreasonably delayed; and



(b)  hold unlawful and set aside agency actions and decisions found to be:

(i)  arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;




(ii)  contrary to constitutional right, power, privilege, or immunity;

(iii) in excess of statutory jurisdiction, authority, or limitations, or a denial of legal rights;

(iv) without substantial compliance with the procedures required by law; or 




(v)  unwarranted by the facts.


Section 2.411. Appeals.

An aggrieved party may obtain a review of any final judgment of the Kosrae State Court under this chapter by appeal to the Appellate Division of the Supreme Court of the FSM.  The appeal shall be taken as in other civil cases, and the judgment reviewed by considering the finding of the trial court in light of whether it was justified by substantial evidence of records.

Background:  added by S.L. 8-53

Ctc " Chapter 5.  Holidays" \l 3hapter 5. Holidays

Section 2.501. Holidays.tc "Section 2.501. Holidays." \l 5
(1)  The following are the Government holidays for celebration on the indicated date:

(a) New Year’s Day



                 January 1st
(b) Kosrae State Constitution Day 

                January 11th 

(c) Good Friday 
                          Friday before Easter Sunday
(d) Federated States of Micronesia Constitution Day            May 10th
(e)  Gospel Day (Mwo Sasu Day) 

                   August 21

(f)  Kosrae Liberation Day 

                        September 8th
(g) Self Government Day 

                         November 3rd
(h) Thanksgiving Day

                Last Thursday of November

(i) Christmas Day 

             
           December 25th

Any legal holiday observed by the Government of the Federated States of Micronesia and not listed above shall also be a Kosrae State Government holiday.


(2)
A Government employee receives leave with pay for a sufficient period of time to allow him to vote in a Government, national government or municipal government election for which he is qualified and registered to vote. 

(3)
If the date of a holiday is a Saturday or Sunday, the Governor provides by written directive for celebration of the holiday on the following Monday, or under extraordinary circumstances, another workday. 

(4)
The Government may not grant leave with pay or use a similar method to create the effect of a Government holiday. 

Background

Subsection (1) was amended by State Law 4-32, State Law 7-27 and State Law 7-76. subsection 3 amended by S.L. 7-241
Chapter 6. Permits and Licensestc “ Chapter 6.  Permits and Licenses” \l 3
Section 2.601. Revocation; suspension. tc “Section 2.601. Revocation, suspension. “ \l 5A department or agency which issued a permit or license may suspend or revoke it if used in violation of law or the conditions pursuant to which it issued, in accordance with the following:

(1)  The department or agency gives the alleged violator written notice of the intended action and an opportunity to present his position. 

(2) The department or agency makes a written finding concerning its final action. 

Chapter 7. State Anthem

Section 2.701.  State Anthem.  The composition consisting of words and music entitled “An Kosrae” is the Kosrae State Anthem.

Background

Added by State Law 6-133.
Chapter 8.  State Bird

Section 2.801.  State Bird.  The “Trum” or “Kosrae White-eye” (Zosterops cinereus cinereus) is the State Bird of Kosrae.

Background

Added by State Law 7-31.

Chapter 9. State Lawyers



Section 2.901. State lawyer requirements

(1) As used in this Section, “State lawyer” means:

a. The Attorney General and any assistant attorney general;

b. The Legislative Counsel and any assistant legislative counsel;

c. Any State employment position that requires the person holding that position to have a law degree or to be admitted to the practice of law in another jurisdiction.

(2) A State lawyer must:

a. Be or become admitted to practice before the Kosrae State Court within 3 months of hiring;

b. Be or become admitted to practice before the Supreme Court of the Federated States of Micronesia within one year of hiring; and

c. For purposes of this statute” hiring” means the date upon which a contract employee begins working for compensation.

(3) Any person employed as a State Lawyer who fails to meet the requirements of Subsection (2) within the time limits of that subsection shall be immediately dismissed from the position by the State Lawyer’s Branch Head and may not be reemployed as a State lawyer until he meets all requirements.

(4) Any person employed as a State lawyer on the effective date of S.L. No. 7-214 (May 2, 2002) has three months from the effective date to meet the requirements of Section 2.901(2)(a) and one year from the effective date to meet the requirements of Section 2.901(b).

Note:  S.L. 7-231

Title 3.  SUFFRAGE AND ELECTIONS

Part I. Suffrage

Chapter 1. Qualifications

tc " Chapter 1.  Qualifications" \l 4Section 3.101. Registration as qualification.tc "Section 3.101. Registration as qualification." \l 5 In order to vote a person is registered in the State and in the district in which he seeks to vote pursuant to Chapter 12. 

Section 3.102. Disqualification.tc "Section 3.102. Disqualification." \l 5 A person may not vote, if:

(1) a court finding that he is mentally incompetent is in effect;

(2) a court has convicted him of a felony and the term of the sentence has not run, regardless of whether the voter is on probation, has received a parole, or is serving the term; or 

(3) he is registered to vote in another jurisdiction or has declared his domicile as a place other than in the State. xe "domicile as a place other than in the State. "
Part II. Elections

Chapter 11. Provisions of General Applicability

tc " Chapter 11. Provisions of General Applicability" \l 4
Section 3.1101. Definition.tc "Section 3.1101. Definition." \l 5
(1) The "Commission" is the Election Commission. 

(2) "District" is an electoral district.

(3) "Election" refers to a Government general or run-off election, to a special election, including for recall, and to a referendum which is State-wide or which the Government initiates. 

(4) "Supervisor" is the Commission member designated by the Commission to represent the Commission at, and supervise, a polling place.
(5)  “Special Polling Place” is a polling place located outside of the State of Kosrae in a community where at least 100 eligible and registered voters reside.

Subsection (5) added by S.L. 8-149 (May, 2006). 

Section 3.1102. Report of violation.tc "Section 3.1102. Report of violation." \l 5 The Commission reports an apparent violation of law or regulation pertaining to an election to the Office of the Attorney General, providing available evidence. 

Section 3.1103. Use of Government facilitiestc "Section 3.1103. Use of Government facilities" \l 5. A Government facility is available to candidates according to the following:

(1) If a candidate has access to a facility, each candidate for the same office has fair and equal access. 

(2) The person responsible for the operation of the facility or its use by a candidate is responsible for assuring the equal access rights of an eligible candidate.  

(3) In the use of a facility a candidate for an office has the opportunity to make the same number of campaign presentations and rebuttals and has equal access to approximately the same audience as each other candidate for the office. 

Section 3.1104. Election notice.tc "Section 3.1104. Election notice." \l 5 The Commission gives public notice in advance of an election as follows: 

(1) general election . . . . . ninety days 

(2) any other election . . . . forty days

Section 3.1105. Districts.tc "Section 3.1105. Districts." \l 5 The districts are the municipalities. 

Section 3.1106. Postponement of election.tc "Section 3.1106. Postponement of election." \l 5 If the Commission determines that a natural disaster or act of God precludes an election's occurring on the date announced pursuant to Section 3.1104, it announces a substitute date for the election. If balloting occurs in an unaffected electoral district as scheduled, the Commission preserves a box containing marked ballots unopened until completion of the election. 

Section 3.1107. Vacancy in Legislature.tc "Section 3.1107. Vacancy in Legislature." \l 5 A vacancy in the Legislature arises from death, resignation, removal, or disability. The Governor makes an appointment to fill a vacancy in the Legislature within three days of notification of the vacancy. 

Section 3.1108. Election to Legislature.tc "Section 3.1108. Election to Legislature." \l 5 A candidate for the Legislature gains election from a district, if the number of ballots in his favor ranks him relatively among the other candidates within the number of seats contested in the district. 

Section 3.1109. Election records.tc "Section 3.1109. Election records." \l 5 The Commission preserves a writing concerning an election issued or received by the Commission. 

Section 3.1110. New election.tc "Section 3.1110. New election." \l 5 Only the Court may order a new election because of irregularity, fraud, or other misconduct affecting an election. The filing of a complaint contesting an election occurs within twenty days of certification of the result of the election. 

Chapter 12.  Voter Registrationtc "Chapter 12.  Voter Registration" \l 4
Section 3.1201. Register and lists of voterstc "Section 3.1201. Register and lists of voters" \l 5.

(1) The Commission maintains a general register of qualified voters, and a list of qualified voters for each district. The Commission posts a certified copy of a list at the relevant municipal office fifteen days before an election.

(2) The Commission shall acquire a copy of registered voters list from the National 

Election Commission, and add all eligible voters not listed in its certified copy of a list, prior to any State election. The Commission enters a registered name in its proper place in a general alphabetical index, with a reference to the page on which the registration appears.

(amended by S.L. 7-223)

(3) A person does not vote in an election and his name does not appear in the register or list of voters if he fails to register with the formalities and subject to the restrictions and qualifications required by law.

Background

Amended by State Law 4-119.
Section 3.1202. Petition following exclusion.tc "Section 3.1202. Petition following exclusion." \l 5 A registered voter excluded from a relevant list may petition the Commission for inclusion. If the Commission finds that the person is entitled to inclusion, it places the name of the person on the list. 

Section 3.1203. Time of registration. tc "Section 3.1203. Time of registration. " \l 5A person may register to vote except during the periods beginning thirty days before an election and thirty days after an election. 

Section 3.1204. Qualification for Registrationtc "Section 3.1204. Qualification for Registration" \l 5.

(1) To register to vote a person is:

(a) a citizen of the Federated States of Micronesia; and

(b) a domiciliary of the State; and

(c) at least eighteen years of age on or before the next election; and

(d) a resident of the district of registration for any ninety consecutive day period prior to the date of registration.

Background

Amended by State Law 4-119.


Section 3.1205. Striking disqualified voter.tc "Section 3.1205. Striking disqualified voter." \l 5 Within five days following the close of registration before an election the Commission determines from Government records whether a registered voter cannot vote because of death, disqualification, loss of citizenship, or other cause. The Commission inquires into the record's validity, giving the person concerned notice and a fair opportunity to be heard. If following inquiry the Commission finds that its initial determination is correct, it strikes the name of the person from the registry and relevant list. The Commission keeps a record of information acquired pursuant to this section and makes the information available to an official whose duty is to determine voting qualifications. 


Section 3.1206. Place of Registrationtc "Section 3.1206. Place of Registration" \l 5. The Commission designates a place within a district for the registration of [voters]. Any person residing outside the State, who is eligible to vote, may register by mail or may be registered by a person designated by the Commission. 

Background

Amended by State Law 4-119 and 6-183.
Section 3.1207. District of Registrationtc "Section 3.1207. District of Registration" \l 5.

(1) A person residing within the State registers to vote in the district in which he resides.

(2) A person residing outside the State registers to vote in the district in the State in which he most recently resided for ninety consecutive days.

(3) If a person resides in more than one district, he may choose his district of registration, but may register to vote in only one district.

(4) If the Commission errs in placing the name of a voter on a list of a district in which he does not actually reside, the voter may vote where listed, if otherwise qualified. A supervisor notifies the Commission of the error for correction of the list.

Background

Amended by State Law 4-119.
Section 3.1208. Re-registration.tc "Section 3.1208. Re-registration." \l 5
(1) Registration of a voter is sufficient for a future election, except in case of a change of name or residence or intervening disqualification. 

(2) A person who is registered in the State or the National must re-register only if he seeks to vote in a district other than that in which he originally registered. (amended by S.L. 7-223)

(3) A voter who changes his residence from one district to another registers again in the register for the applicable district or the proper name. The Commission cancels the former registration by drawing a line through the name of the voter as previously registered, followed by the signature of a Commission member and the date of cancellation in ink. A re-registration pursuant to this section may not occur within ninety days preceding an election. 

(4) Upon destruction or loss of registration records the Commissioner may require the re-registration of voters. 

Chapter 13.  Candidatestc "Chapter 13.  Candidates" \l 4
Section 3.1301. Nominationtc "Section 3.1301. Nomination" \l 5.

(1) A candidate's name appears on a ballot only if the Commission receives a petition nominating the candidate forty-five days before an election. A non-refundable twenty five dollar fee accompanies the petition. 

(2) A nomination petition expressly nominates a qualified candidate for an office, and bears the signatures of no fewer than twenty-five qualified voters who are residentxe "resident"s of the area to which the office applies. 

(3) The Commission promptly determines the qualification of a nominee. If it initially determines that a nominee is not qualified, it gives the nominee written notice of the reasons for the determination and an opportunity to present evidence supporting qualification before the Commission makes a final finding regarding qualification. 

(4) Within forty-eight hours of the close of nominations the Commission issues a certified list of candidates for an office. 

Background
Amended by State Law 6-157.
Section 3.1302. Withdrawaltc "Section 3.1302. Withdrawal" \l 5.

(1) A candidate may withdraw following nomination by giving written notice to the Commission. If a candidate withdraws or dies after the printing of a ballot, the Commission strikes his name from the ballot, giving general public notice and posting notice at a polling place before the opening of the place on election day. 

(2) If a candidate withdraws his nomination later than  forty-two days before an election, the preparation of the ballot has begun, and the withdrawal necessitates a reprinting of the ballots or a striking out of a candidate's name, the withdrawing candidate reimburses the Commission for the cost of reprinting or striking within sixty days after withdrawal, except for a withdrawal necessitated for medical cause certified by a physician. 

Amended by S.L.8-160 (Sep., 2006).
Chapter 14.  The Ballottc "Chapter 14.  The Ballot" \l 4
Section 3.1401. Ballot contenttc "Section 3.1401. Ballot content" \l 5.

(1) An election is by ballot prepared by the Commission.

(2) A ballot lists in a vertical column in alphabetical order by first name the names of all qualified candidates for a contested office or group of offices. 

(3) The Commission approves by signature of its chairman, and preserves the master ballot from which it prints ballots.

(4) A ballot, except in a run-off election, provides a space for a write-in vote for each office on the ballot. 

Section 3.1402. Specimen ballottc "Section 3.1402. Specimen ballot" \l 5.

(1) Ten days before an election the Commission prepares a specimen ballot, plainly marked as such, giving a copy to each candidate and posting a copy in a conspicuous public place in a district. 

(2) The Commission posts two copies of a relevant specimen ballot on either side of the entrance of a polling place in plain public view. 

Section 3.1403. Packaging, sealing, record of distributiontc "Section 3.1403. Packaging, sealing, record of distribution" \l 5.
(1)  When printed, the Commission fastens ballots in blocks of one hundred for ready detachment and removal of individual ballots. 

(2) The Commission provides blocks of ballots in sealed packages to a supervisor upon the opening of a polling place. 

(3) The Commission keeps a record of the number of ballots provided to a supervisor. 

Chapter 15.  Polling Place and Votingtc "Chapter 15.  Polling Place and Voting" \l 4
Section 3.1501. Polling placetc "Section 3.1501. Polling place" \l 5. The Commission designates at least one polling place in a district by posting notice at the place at least fifteen days before an election. 
(1)
At least thirty days before an election, the Commission may designate one or more special polling places outside of the State of Kosrae.

Subsection (1) added by S.L. 8-149 (May, 2006).
Section 3.1502. Supervisor; assistancetc "Section 3.1502. Supervisor, assistance" \l 5.

(1) The Commission assigns a supervisor to a polling place.

(2) In addition to other duties assigned by the Commission, a supervisor:

(a) hears and renders a preliminary ruling on a complaint concerning election procedure at the polling place; 

(b) rules on a question of voter eligibility, subject to Commission review; 

(c) hears, rules upon and disposes of a complaint regarding election procedure or alleged irregularity in a manner which will least disrupt the electoral process, while preserving the right of a voter or candidate to the greatest extent possible; 

(d) ensures that Commission personnel and others comply with provisions for the security and handling of ballot boxes; and 

(e) reports misconduct in the handling of a ballot or ballot box to the Commission.

(3) An election official at a polling place follows the directions of the supervisor. A police officer enforces the supervisor's decisions and instructions to ensure that the election occurs lawfully.  

(a)
A police officer is not required for special polling places.

(4) An election official or other person reports to the Commission apparent misconduct, abuse of authority, or error in the exercise of authority by the supervisor. 

(5) A Commission member not assigned as a supervisor relieves a supervisor or performs other duties which the Commission may assign. While acting in relief of a supervisor, a relieving member has the powers and duties of a supervisor. 

(6) The supervisor has a true and complete list of persons qualified to vote in the election as a whole and in the district where the polling place is situated. Only an eligible voter may receive a ballot. 

(a)
At a special polling place, a list for each electoral district is required.  An eligible voter may only receive a ballot to vote in the district in which he is registered. 
Subsections 3(a) and 6(a) added by S. L. 8-149 (May, 2006).
Section 3.1503. Equipping and supplying polling place.tc "Section 3.1503. Equipping and supplying polling place." \l 5 The Commission provides a polling place with necessary ballots, ballot boxes, locks, cards of instruction, pens for marking the ballot, registered voter lists, papers, and all other necessary supplies. 

Section 3.1504. Time of electiontc "Section 3.1504. Time of election" \l 5.  A polling place is open on an election day from seven a.m. to five p.m.  If a voter is within the confines of a polling place or in a line at the door of a polling place at five p.m. and has not voted, the polling place remains open for that voter to cast a ballot. 

Section 3.1505. Opening and closing of polling place.tc "Section 3.1505. Opening and closing of polling place." \l 5
(1) At exactly seven a.m. of the day of the election, a supervisor of a polling place proclaims aloud that the poll is open. 

(2) Immediately before a polling place opens for voting the supervisor opens and inspects a ballot box assigned to the polling place in plain public view to ensure that the ballot box is empty, intact, and secure. Upon completion of inspection the supervisor locks the ballot box. The supervisor has only one key to a box at the polling place. By regulation the Commission provides a system for safeguarding the security of a box and the proper use of a key to a ballot box lock. 

(3) If all persons appearing on a registered voter's list for a polling place have voted before five p.m., the supervisor closes the polling place. 

Section 3.1506. Review of register.tc "Section 3.1506. Review of register." \l 5 A person appearing to vote at a polling place reports his name in full and his address to an election official who clearly and audibly announces them. Another election official reviews the register and list of voters to determine whether the person is a registered voter, and, if so, announces the name and address appearing in the register. A person may then challenge the voter's right to vote. The voter may vote in accordance with Commission regulation allowing for ballot security and an ultimate resolution of the challenge. 

Section 3.1507. Observertc "Section 3.1507. Observer" \l 5. A candidate may have two observers at a polling place where his name appears on the ballot. 

Section 3.1508. Secret ballot.tc "Section 3.1508. Secret ballot." \l 5
(1) The Commission provides safeguards to ensure secrecy in voting.

(2) The supervisor instructs the voter to fold and deposit the marked ballot in a locked ballot box at the polling place. 

(3) An election official may not touch a ballot being cast or deposited in a ballot box. 

(4) By regulation the Commissioner provides for the segregation of a spoiled ballot without inspection. A voter returning a spoiled ballot receives a new ballot. Except for instructing a voter pursuant to Commission regulation an election official, a government employee or other person may not converse with a person marking or casting his ballot. 

Section 3.1509. Write-in candidatetc "Section 3.1509. Write-in candidate" \l 5. Except in a run-off election, a voter may vote for a person whose name does not appear on the ballot by writing the name of the person in a space provided on the ballot for a write-in vote. If the Commission has a reasonable doubt concerning the identity of the person voted for by a write-in vote, it declares only that portion of the ballot void. If upon tabulation of ballots cast a write-in candidate receives a percentage of the vote which entitles the candidate to an office or to a run-off election, the Commission reviews the candidate's qualifications. If found qualified, the candidate pays the Commission a twenty-five dollar fee. Upon payment of the fee the Commission certifies the results and proceeds as if nomination of the candidate had occurred pursuant to Section 3.1301.  If it finds the candidate not qualified, or if the candidate does not pay the filing fee in a timely manner as directed by the Commission, the Commission disregards the candidate's votes and determines the election among all other candidates for the office. 

Chapter 16. Absentee Votingtc "Chapter 16. Absentee Voting" \l 4
Section 3.1601. Ballot.tc "Section 3.1601. Ballot." \l 5
(1) An absentee ballot is an official ballot for casting outside of a polling place. 

(2) A registered voter may vote by absentee ballot if he will not be able to cast a vote at a polling place because of:

(a) confinement to home or hospital in the State by reason of an illness or physical disability; or 

(b) absence from the State. 

Section 3.1602. Regulation.tc "Section 3.1602. Regulation." \l 5
(1) By regulation the Commission prescribes procedures for absentee voting. 

(2) By regulation the Commission may provide for distribution and collection of ballots by a designated person in a community outside the State where a large number of voters resides. 

Section 3.1603. Request for ballottc "Section 3.1603. Request for ballot" \l 5.

(1) A registered voter qualified to vote in an election may personally request by any means, and cast, an absentee ballot with the Commission. The Commission maintains a record of a request. The request includes information stating the voter's district, reason for using the absentee ballot, address to which he wishes his ballot forwarded and the establishment of his right to a ballot. 

(2) The period of time allowed by the Commission provides for notice of the election, a request for a ballot, and return of an executed ballot. 

(3) The burden is on the voter to request an absentee ballot in advance of need. 

Section 3.1604. Marking and return of ballot.tc "Section 3.1604. Marking and return of ballot." \l 5 At least thirty days before an election, the Commission mails to a requesting person entitled to vote by absentee ballot an official ballot with voting instructions, a ballot envelope, an affidavit and a covering reply envelope. The absentee voter marks the ballot, depositing the ballot in the ballot envelope and securely sealing the envelope. The absentee voter then completes and executes the affidavit. He encloses the ballot envelope and the affidavit and seals them in the covering reply envelope, mailing or delivering it to the Commission not later than five p.m. on the day of the election. 

Section 3.1605. Disposition of ballot.tc "Section 3.1605. Disposition of ballot." \l 5
(1) Upon receipt of an envelope marked "absentee ballot enclosed" within the period allowed by Section 3.1604, the Commission opens it, removes the ballot envelope, and examines the statement as to its proper execution and the person's qualifications to vote. If the Commission determines that the person is qualified to vote by absentee ballot, it deposits the ballot envelope unopened in a container reserved for the purpose. The container has only one opening sufficient to permit the deposit of ballot envelopes and bears the name of the Commission, and a warning that only the Commission may open it pursuant to law. The Commission safely keeps each container at a central location until it extracts and segregates the ballot envelopes and tabulates votes pursuant to law. 

(2) If the Commission finds the voter's statement insufficient or that signatures do not correspond, that the voter has not complied with the requirements of Section 3.1604 or is not a qualified voter, or that the ballot envelope shows signs of unlawful tampering, the Commission does not open the ballot envelope, marking across its face "rejected", giving the reason for rejection, and preserving it. 

(3) If the Commission receives a ballot after the time provided in Section 3.1604, it endorses the ballot envelope with the day and hour of receipt and keeps it safely unopened for the period of time required for the preservation of ballots, and then, without opening it, destroys it pursuant to law. 

(4) If upon receiving a ballot envelope the Commission finds that a voter has already voted, it immediately cancels the ballot envelope and writes "rejected" across its face, giving the reason for rejection and preserving It pursuant to law. 

(5) The Commission segregates an absentee ballot from an affidavit before tabulation to protect the secrecy of the voting process. 

Chapter 17.  Petition Processtc "Chapter 17.  Petition Process" \l 4
Section 3.1701. Petition.tc "Section 3.1701. Petition." \l 5 A person aggrieved by a ruling of a supervisor, or seeking review of a complaint not ruled upon, submits to the Commission a written petition, setting forth all relevant facts and the desired remedial action. 

Section 3.1702. Commission action.tc "Section 3.1702. Commission action." \l 5 The Commission:

(1) reviews and takes appropriate action on a petition;

(2) conducts the review and acts on a petition in a timely manner, reasonably calculated to protect the rights of all parties; 

(3) affords all parties with a direct legal interest in the petition's subject matter an opportunity to be heard, to present evidence, and to challenge evidence offered to the Commission relating directly to the legal interests of the parties, and the right to confront witnesses; 

(4) considers all evidence before rendering a preliminary or final ruling on a matter; 

(5) bases its decision on the legal rights of the parties and the public's interest in fair and lawful elections; 

(6) makes a preliminary ruling only when a party with a direct legal interest in the matter makes a convincing and compelling showing that a final ruling would be unjust until the Commission considers additional evidence which is unavailable at the time, reserving certification of the affected election and setting a date for review of the additional evidence; 

(7) sets forth in its final decision findings of fact in relation to the petition and the Commission's order of remedial action, if any, based on the findings. 

Section 3.1703. Recounttc "Section 3.1703. Recount." \l 5.

(1) A candidate in an election who believes that there was fraud or error in the casting, return or tabulation of votes cast may file a petition for recount with the Commission within two weeks following an election, unless circumstances beyond the control of the petitioner prevent a timely filing. The petition contains a sworn statement that the petitioner has reason to believe Commission records are erroneous, showing the nature of the error, and that he believes that a recount of the ballots cast in the relevant area would entitle him to election. The Commission acts on the petition promptly. 

(2) If the Commission of its own initiative finds that there is a substantial question of fraud or error and that there is a substantial possibility that a recount would affect the outcome of an election, it gives public notice of a recount and proceeds to recount ballots within ten days. 

Chapter 18.  Tabulation of Ballotstc "Chapter 18.  Tabulation of Ballots" \l 4
Section 3.1801. Collection of boxestc "Section 3.1801. Collection of boxes" \l 5. When voting is complete and the supervisor has closed a polling place, other than a special polling place, he promptly delivers a ballot box to the Commission at a central location designated by the Commission. The supervisor delivers to the Commission all unused ballots, documents and information or materials related to the conducting of the election, ensuring that misuse of an unused ballot does not occur.
Amended by S.L. 8-149 (May, 2006).
Section 3.1802. Opening of boxestc "Section 3.1802. Opening of boxes" \l 5. Only the Commission may open a ballot box or a sealed container of absentee ballots. The Commission opens a ballot box or container in a public place where the Commission has assembled to tabulate ballots. The Commission publicly announces the time and place of the opening of ballot boxes and the tabulation of votes.  Subject to reasonable Commission regulation an interested person may observe the proceedings. The Commission tabulates ballots. 

Section 3.1803. Rulingtc "Section 3.1803. Ruling" \l 5.

(1) The Commission rules on the acceptability of an individual ballot. The Commission preserves in its records a rejected ballot which is available for inspection by the public while counting is taking place. 

(2) The Commission places a notation on a ballot that it is a rejected ballot because of defacement or other irregularity. 

Section 3.1804. Rules of exclusiontc "Section 3.1804. Rules of exclusion" \l 5.

(1) The Commission does not reject a ballot for a technical error which does not render it impossible to determine the voter's choice, even though the ballot is soiled or partially defaced. 

(2) Two or more markings in one voting square or a mark made partly within and partly without a voting square or space do not render a ballot void. 

(3) If the voter imperfectly marked a ballot so that the Commission finds it impossible to determine the voter's choice for an office, the Commission rejects that portion of the ballot.  The Commission counts a portion of the ballot properly marked. 

Chapter 19. Election Resultstc "Chapter 19. Election Results" \l 4
Section 3.1901. Resultstc "Section 3.1901. Results" \l 5. Upon completion of the tabulation of ballots, the Commission records the result of the balloting in a district in a writing signed by the Chairman. Within twenty-four hours the Commission convenes to examine the election results and review all matters regarding the conduct of the election. If the Commission determines that the conduct of the election was lawful, it certifies the results and declares the prevailing candidate for a contested office no later than thirty days following an election. 

Section 3.1902. Tied votes.tc "Section 3.1902. Tied votes." \l 5
(1) If two or more candidates have an equal number of votes for an office, the Commission calls a special election in which the ballot includes the names of only those candidates. 

(2) If a certified result requires a run-off election, the Commission announces the date of the run-off within forty-eight hours of certification. 

Chapter 20.  Special Elections

Section 3.2001.  Call of special election.

(1)  The Governor shall call for a special election pursuant to this Chapter upon:

(a)  The Speaker’s certification that a special election is needed to fill a vacancy in the Legislature pursuant to the Kosrae State Constitution, Article IV, Section 5;

(b)  The Commission’s certification that a special election is needed to determine the winner of an election for Governor or Lieutenant Governor pursuant to the Kosrae State Constitution, Article V, Section 2;

(c)  The filing of a valid recall petition pursuant to the Kosrae State Constitution, Article VII, Section 1; or

(d)  The filing of a valid petition for a constitutional amendment by popular initiative, the presentation of constitutional amendments proposed as the result of a constitutional convention, or the passage of a Legislative resolution proposing a constitutional amendment or constitutional convention pursuant to the Kosrae State Constitution, Article XV.

(2)  The Governor shall issue the call for a special election and transmit it to the Commission within 30 days of the event requiring a special election under Subsection 1.

(3)  In his call, the Governor shall specify the date of the special election, which must be held within 60 days after he issues the call for the special election under Subsection (2), except that, in order of precedence:

(a)  If the Kosrae State Constitution restricts the timing of a special election, the Governor shall comply with those restrictions;

(b)  If the Legislative resolution under Subsection (1), Paragraph (d), specifies a date for the special election, the Governor shall schedule the election for that date; or

(c)  If any other national or state election is scheduled to be held within one year from the event requiring a special election under Subsection (1), the Governor may schedule the special election to coincide with the other election to minimize expenses.

Background
Added by State Law 7-133.
Section 3.2002.  Special election costs.  Upon receiving a call for a special election, the Commission shall estimate the total costs of the special election, including any educational program expenses under Section 3.2003, and shall transmit to the Legislature a request to appropriate the funds necessary to hold the election.

Background
Added by State Law 7-133.
Section 3.2003.  Proposed constitutional amendments.  When a proposed amendment to the Kosrae State Constitution is presented to the voters, the Commission shall do the following.

(1)  The Commission shall prepare the text of the proposed constitutional amendment in the English and Kosraean languages.  The Commission shall submit the texts to the office of the Attorney General for review of their accuracy.  Once approved by the Attorney General, the Commission shall distribute both the English and Kosraean language versions to the public.

(2)  The Commission shall prepare a program to educate the voters on the issues presented by the proposed amendment.  Materials prepared by the Commission must be accurate, unbiased and fairly present all sides of the issues.  The Commission shall submit all education materials to the Office of the Attorney General for review.  No material may be released to the public until the Attorney General has reviewed and approved the material.

Background
Added by State Law 7-133.
Section 3.2004.  Special election process.  Except where specifically provided otherwise, a special election must be conducted in the same manner as provided for elections generally in this Title.

Background
Added by State Law 7-133.

Title 4.  THE LEGISLATURE

Chapter 1.  Powerstc "Chapter 1.  Powers" \l 3
Section 4.101. Arrest.tc "Section 4.101. Arrest." \l 5 The Sergeant at arms has the authority to arrest of a policeman in the situations stated in Section 17.1101 when the act leading to arrest is related to Legislature proceedings, property or personnel. Upon arrest the Sergeant at arms promptly notifies the Police for disposition of the arrested person. The Police give full assistance and cooperation to the Sergeant at arms and the Legislature in matters of arrest. In exercising the arrest power the Sergeant at arms is subject to an order of the Speaker at any time and to an order of a chairman of a Legislature committee, while the committee is meeting. An order of a majority of the Senators supersedes an order of the Speaker when the Legislature is in session. An order of a majority of a committee supersedes an order of the chairman, when a committee is meeting.

Chapter 2.  Proceduretc "Chapter 2.  Procedure" \l 3
Section 4.201. Regular sessions.tc "Section 4.201. Regular sessions." \l 5 The Legislature meets in regular session beginning on the second Monday of February and August of each year at 10:00 a.m. and continues until final adjournment. 

Section 4.202. Seal.tc "Section 4.202. Seal." \l 5 Adoption of a Legislature seal is by resolution of the Legislature. The primary purpose of the seal is to certify the Legislature's acts and resolutions. With the Speaker's approval the seal may also appear on Legislature communications, publications and other documents or property of the Legislature. Each device for embossing or printing the seal is in the Chief Clerk's custody. 

Section 4.203. Nominationtc "Section 4.203. Nomination" \l 5. 

(1) Within sixty days of taking office following election the Governor nominates a person to the directorship of a department. 

(2) Within sixty days of the legislature's receipt [of] nomination the committee to which the Speaker assigns the nomination calls and concludes hearings on the nomination, unless the Legislature by resolution allows a further period. 

(3) If the Legislature by resolution declines to consent to a nomination, or on a vote by the Legislature does not adopt a resolution proposed to consent to a nomination, the Governor does not submit the nominated person for the same position during the term of that Legislature. 

(4) If the Legislature by resolution declines to consent to a nomination or to adopt a resolution confirming a nominee, the Governor submits a replacement nominee to the Legislature within sixty days. Within sixty days of the Legislature's receipt of the replacement nomination, the committee to which the Speaker assigns the nomination calls and concludes hearings on the nomination unless the Legislature by resolution allows a further period.

Background
Amended by State Laws 4-10 and 4-15. 
Section 4.204. Enactment.tc "Section 4.204. Enactment." \l 5 An enactment of the Legislature takes effect as provided in the Constitution, unless the enactment provides otherwise. 

Section 4.205. Interim Rulestc "Section 4.205. Interim Rules" \l 5. A Legislature rule or directive applicable to the previous Legislature applies to an incoming Legislature on an interim basis until adopted, amended or repealed by the new Legislature.

Background

Added by State Law 4-155.
Section 4.206.  Passed bills; acknowledgements required.

(1)  When a bill has been passed by the Legislature, the Chief Clerk shall present it to the Governor in accordance with the Kosrae State Constitution, Article IV, Section 16.  The person who receives the certified bill on behalf of the Governor shall contemporaneously sign and date an acknowledgement of receipt of the document.  The acknowledgement must contain a description of the document presented, the name of the person accepting receipt of the documents and the date of receipt.  The person shall immediately provide the acknowledgement to the Chief Clerk.

(2)  When the Governor presents to the Legislature a message regarding his actions on any bill received under subsection (1), the person who receives the Governor’s message on behalf of the Legislature shall contemporaneously sign and date an acknowledgement of receipt of the document.  The acknowledgement must contain a description of the document presented, the name of the person accepting receipt of the documents and the date of receipt.  The person shall immediately provide the acknowledgement to the representative of the Governor who delivers the message to the Legislature.

(3)  An acknowledgment of receipt provided under this Section is conclusive proof of the receipt of the items described in the acknowledgement and of the date when that action occurred.

Background
Added by State Law 7-98.

Chapter 3.  Senator's Compensation

Section 4.301. Salary and duty of Senators. With the exception of the Speaker and Vice Speaker, a Senator receives an annual salary of nineteen thousand dollars ($19,000). The Speaker receives an annual salary of twenty-one thousand dollars ($21,000) and the Vice Speaker receives an annual salary of twenty thousand dollars ($20,000). It is the duty of a Senator to devote at least a portion of each day to Legislature-related matters and to be available daily for the performance of legislative responsibilities. The Legislature may provide by rule for uniform deductions from the salary for absence or other cause.tc "Section 4.301. Salary and duty of Senators. With the exception of the Speaker and Vice Speaker, a Senator receives an annual salary of ninteen thousand dollars. The Speaker receives an annual salary of twenty-one thousand dollars and the Vice Speaker " \l 5
Background

Amended by State Laws  3-104, 5-198 and 6-132.  Effective date of State Law 6-132 is October 1, 1997. Amended by S.L. 7-247.

Section 4.302tc ".c5.Section 4.302. Travel expenses" \l 5. Travel expenditures. In addition to other compensation the Legislature may authorize by rule or directive the payment of a Senator's travel expenses incurred outside the State in the course of Legislature-related activities and establish rates therefor. 

Background

Formerly Section 4.303.  Renumbered by State Law 5-198. 

Section 4.303. Payment of compensation. The Legislature provides by rule, or by directive authorized by rule, for the method of payment of funds pursuant to this chapter. Such rule or directive is binding on the Government and supersedes other requirements of law. tc "Section 4.303. Payment of compensation. The Legislature provides by rule, or by directive authorized by rule, for the method of payment of funds pursuant to this chapter. Such rule or directive is binding on the Government and supersedes other require" \l 5
Background

Formerly Section 4.304.  Amended and renumbered by State Law 5-198  (effective January 9, 1995 at 12:01 p.m.)
Section 4.304.  Representation funds.  In addition to compensation provided by this Chapter, a Senator is entitled to receive reimbursement for actual expenses incurred in the performance of the duties of the office to the extent funds are appropriated for that specific purpose.

(1)  Reimbursement is not available under this Section for personal or political expenditures.  Reimbursement is not available under this Section if the expense is reimbursable from any other source, including sources other than the State.

(2)  Funds may be provided to a Senator only after presentation of evidence of the amount of expenses and documentation that the expenses were incurred in the performance of official duties.  Any permanent physical items for which reimbursement is provided under this section become the property of the State.

(3)  The Director of Administration and Finance shall provide a monthly report to the Speaker for all expenses for which reimbursement is provided under this Section.  The Speaker is the final arbiter of any dispute regarding a claim for reimbursement under this Section.

(4)  The Kosrae State Legislature shall develop Rules of Procedure for the reimbursement of expenses and documentation requirements.

Background

Added by State Law 7-44.

Chapter 4. Legislative Financetc "Chapter 4. Legislative Finance" \l 3
Section 4.401. Self Regulation.tc "Section 4.305 4.401. Self Regulation." \l 5 The Legislature provides by rule for the prevention of misuse of funds disbursed from the Legislative Operations Fund.

Background

Added by State Law 5-41.  Formerly Section 4.305; renumbered by State Law 7-2.

Cross-reference:

See Title 10, Sections 10.208-10.210.
Title 5.  THE EXECUTIVEtc "Title 5.  THE EXECUTIVE" \l 2
Chapter 1.  Provisions of General Applicabilitytc "Chapter 1.  Provisions of General Applicability" \l 3
Section 5.101.  Repealed by State Law 7-1.

Chapter 2. Organizationtc "Chapter 2. Organization" \l 3
Section 5.201. Principal departments and components.tc "Section 5.201. Principal departments and their components." \l 5 The Executive has the following principal departments which have the components indicated below:

(1)  The Department of Administration and Finance

(a)  The Division of Personnel and Employment Services

(b)  The Division of Finance and Budget

(c)  The Division of Planning and Statistics

(d)  The Division of Construction and Engineering

(2)   The Department of Commerce and Industry

(a)  The Division of Housing

(b)  The Division of Industrial Development

(c)  The Division of Marketing and Research

(d)  The Division of Consumer Services

(e)  The Division of Foreign Investment 

(3)  The Department of Education

(a)  The Division of Curriculum and Instructional Services 

(b)The Division of  Supplemental Programs
(c)  The Division of Facilities and   Support Services


(amended by L. B. No. 8-207 Sep. 2005)
(4)   The Department of Health Services

(a)  The Division of Curative Services

(b)  The Division of Preventive Services

(c)  The Division of Administrative Services

(5)   The Department of Public Works

(a)  The Division of Road Construction and Maintenance

 (b)   The Division of Water Service and Wastewater Management

(6)  The Department of Agriculture, Land and Fisheries

(a)  The Division of Livestock Production and Research

(b)  The Division of Crop Production and Research

(c)  The Division of Land Management and Preservation

(d)  The Division of Surveying and Mapping

(e)  The Division of Marine Surveillance

(f)  The Division of Fisheries Development

(7) 
The Office of the Attorney General 

(a) The Division of Public Safety

(b) The Division of Law

(8) 
The Office of Community Affairs 

(a) The Division of Culture 

(b) The Division of Youth, Senior Citizens and Women

(c) The Division of Sports Development and Recreation

Background
Amended by State Law 6-1.  Former Section 5.201(8)(a) regarding the Division of Public Broadcasting lapsed pursuant to Section 1.304(1).  Repealed and replaced by State Law 7-1.  Subsection (2) was amended by State Law 7-62; Subsection (4) was amended by State Law 7-33.  Subsection (5) was amended by State Law 7-91 – NOTE: State Law 7-91 refers to the “Division of Roads and Public Transportation” which is apparently in error, see State Law 7-1.Section 5.201(8)(c) added by S.L. 8-58.
Section 5.202. Powers and duties of principal departments.tc "Section 5.202. Powers and duties of principal departments." \l 5 In addition to other powers and duties provided by law a director of a principal department is responsible to the Governor for the exercise of the departmental powers and duties indicated below by subsection. The Governor may delegate additional Executive powers and duties to a director as the Governor deems necessary.

(1) 
The Department of Administration and Finance

(a)
provides budgetary and grant application advice to the Executive and to other components of Government when directed by the Governor.

(b) prepares the annual budget and supplementary requests for appropriations; 

(c) coordinates economic planning, including the Government’s adherence to the overall Economic Development Plan;

(d)  maintains State statistics, and is the central repository of Government records of birth, deaths, marriages and other Government records required in the preparation of statistics;

(e)  collects revenues and reimbursements;

(f)  operates the Government’s financial management system;

(g)  administers the Public Service System in accordance with Title 18 of the Kosrae State Code;

(h)  monitors employment conditions in the private sector;

(i)  develops, designs for, calculates cost effectiveness of, and conducts inspections of public projects; and

(j)  provides public notice of Executive policies.

(2)
The Department of Commerce and Industry

(a)  promotes and oversees foreign investment; 

(b)  fosters commercial marketing of land and sea produce;

(c)  assists businesses with preparation of business loan applications and business plans;

(d)  promotes development and improvement of private sector business;

(e)  administers the Housing Renovation Loan Fund; 
(f)  develops and monitors a consumer awareness program; and

(g)  provides businesses with information on pricing laws and regulations.

(subsection (2)(g) amended by S.L. 8-140, Mar. 7, 2006.)

(3) 
The Department of Education 

(a) provides academic and vocational guidance for elementary and secondary education, giving special attention to handicapped minors;

(b)  conducts teacher training and evaluation;

(c)  develops a relevant curriculum; and

(d)  provides career counseling services to students.

(4)
The Department of Health Services

(a) conducts a comprehensive public health services program, including medical and dental services; 

(b) operates and maintains the State hospital and outlying dispensaries; andxe "land"
(c)  oversees sanitation practices.    

(5)
The Department of Public Works

(a) constructs a primary road encircling the island;

(b) constructs a primary road from Innem to Okat;

(c) maintains primary roads, overseeing their structure and operational safety; and

(d)  maintains Government-owned utilities, including water services, and sets utility rates by regulation.

(6)
The Department of Agriculture, Land and Fisheries

(a)  assists private parties in the development of agriculture and forestry in an ecologically sound manner;

(b)  fosters commercial production of agricultural produce;

(c)  surveys all public and private lands and monitors the use of public lands maintaining a written roster of all parcels of public land; (changes effective October 1, 2001 State Law 7-126)

(d)  preserves and regulates the use of objects and places of historical and cultural value;

(e)  maintains surveillance of the marine space and enforces Title 19;

(f)  fosters and protects commercial production of marine resources and sea produce;

(g)  negotiates Government leases, easements, and contracts, and designates for homesteading purposes public land in accordance with Chapter 5 of Title 11 of this Code;

(h)  manages, conserves and develops marine resources in accordance with Title 19; and

(i)  identifies and establishes marine reserves, areas of natural and scientific interest, and protects marine and aquatic habitats and environments. 

(7)
The Office of the Attorney General

(a) enforces State penal laws, delegating enforcement to a department in its discretion;

(b) oversees Government compliance with law; 

(c) provides legal advice and representation to the Executive, including the collection of outstanding reimbursements and revenues;

(d)  provides legal advice and representation to other components of Government when directed by the Governor; and

(e)  regulates the use of roads by motor vehicles. 

(8)
The Office of Community Affairs

(a) administers youth, senior citizens and women’s affairs programs; and

(b) preserves and promotes culture and traditions; and

(c) supervises sports leagues and games, the State’s participation in extra-State tournaments, the use of public equipment and land for sports events and for the use of public sports facilities.

Background

Amended by State Law 6-1, 6-131 and 6-168.  Repealed and replaced by State Law 7-1.  Subsection (2) was amended by State Law 7-62.  Subsection (5) was amended by State Law 7-91 – NOTE: State Law 7-91 refers to Subsection (6), apparently in error; see State Law 7-1.  Subsection (6) was amended by State Law 7-99. Section 5.202(8)(c) added by S.L. 8-58
Section 5.203. Interim department manager, acting director.tc "Section 5.203. Interim department manager, acting director." \l 5 

(1)  A person may not assume the title, or exercise the duties or powers of a director [of] a principal department without compliance with law, except that:

(a)   If a directorship is lawfully vacant, the Governor may designate a person as an interim department manager who exercises the duties and powers of the director for a single, cumulative period not to exceed sixty days before filling of the vacancy. 

(b)   If a director is lawfully absent from duty, the director may designate with the Governor's approval a person from the department or office to assume his duties as an acting director.

(2)  Notwithstanding sub-parts (a) and (b) of subsection 1, no person whom the Governor has nominated for a directorship may serve as an interim department manager or acting director for the department to which he is nominated while the nomination is pending in the Legislature.

(3)  For purposes of this Section, a directorship includes the position of Chief of Police. 

Background
Amended by State Law 6-33.
Section 5.204. Chief of Policetc "Section 5.204. Chief of Police" \l 5. The Governor nominates, and, following the consent of the Legislature by resolution, appoints a Chief of Police. 

Section 5.205. Division of Public Broadcasting.tc "Section 5.205. Division of Public Broadcasting." \l 5 The Division of Public Broadcasting is autonomous and operates independently of the Executive. 

Cross-reference:

For lapsing see Section 1.304(1).

Section 5.206. Department of Public Works.tc "Section 5.206. Department of Public Works." \l 5 In setting departmental priorities the Department of Public Works gives priority to a speedy completion of its duty set forth in Section 5.202 (9)(b), providing a monthly progress report to the Legislature, and adhering to work schedules set by a monitoring authority. If it does not adhere to a work schedule, it states the reasons for the failure in the report for that month in which it has not met a work schedule. 

Cross-reference:
Section 5.202(9)(b) has been renumbered as Section 5.202(5)(a).


Section 5.207. Arthur P. Sigrah.   The Kosrae State Hospital shall be known as the Arthur P. Sigrah Memorial Hospital.

Background:  Section 5.207 added by S.L. 8-14.

Chapter 3.  Successiontc "Chapter 3.  Succession" \l 3
Section 5.301. Governor's absence or inability.tc "Section 5.301. Governor's absence or inability." \l 5 If the Governor is absent from the State or is otherwise unable to exercise and discharge his powers and duties, he informs the Legislature in writing. 

Section 5.302. Governor's disability.tc "Section 5.302. Governor's disability." \l 5 Upon transmission to the Legislature of a declaration signed by the Lieutenant Governor and a majority of the directors of the Executive's principal departments that the Governor has a disability which prevents his exercising and discharging the powers and duties of office, the Lieutenant Governor assumes the powers and duties of the office of the Governor in an acting capacity. Upon the Governor's subsequent transmission to the Legislature of a written declaration that the disability does not exist, he reassumes the powers and duties of the office of Governor. If within forty-eight hours of the Governor's re-assumption of office the Lieutenant Governor and a majority of the directors of the principal departments of the Executive transmit to the Legislature their signed written declaration that the Governor's disability continues, the Legislature assembles in special session at the call of the Speaker within forty-eight hours of receipt of the latter declaration to decide the issue of disability. If within twelve days following receipt of the latter declaration the Legislature determines by two-thirds vote of the Senators that the disability exists, the Lieutenant Governor assumes the office of Governor in an acting capacity. If the Lieutenant Governor has served as acting Governor for a consecutive period of four months or a cumulative period of ten months because of the Governor's disability, the office becomes vacant by operation of law and the Lieutenant Governor becomes Governor. 

Section 5.303. Governor's and Lieutenant Governor's simultaneous absence, inability or disability.tc "Section 5.303. Governor's and Lieutenant Governor's simultaneous absence, inability or disability." \l 5 If the Governor and Lieutenant Governor are simultaneously absent from the State, are otherwise simultaneously unable to exercise and discharge the powers and duties of the office of Governor, or simultaneously have disabilities, the Governor appoints a director of a principal department who is able and has the qualifications for the Governorship to exercise and discharge the powers and duties of the Governor in an acting capacity. If the Governor does not promptly appoint a director, the Speaker makes the appointment. 

Section 5.304. Simultaneous vacancies in offices of Governor and Lieutenant Governor.tc "Section 5.304. Simultaneous vacancies in offices of Governor and Lieutenant Governor." \l 5 If the offices of both the Governor and Lieutenant Governor become vacant, the Election Commission calls a special election to fill the vacancy. Until an election of a Governor, the Speaker exercises and discharges the powers and duties of the office of Governor in an acting capacity, temporarily vacating his seat in the Legislature. 

Section 5.305. Vacancy in office of Lieutenant Governor.tc "Section 5.305. Vacancy in office of Lieutenant Governor." \l 5 If a vacancy in the office of Lieutenant Governor occurs with less than one year remaining in the unexpired term of the Lieutenant Governor, the Governor nominates a person to the office of Lieutenant Governor who takes office upon appointment by the Governor following consent given by a majority vote of the Senators. If a vacancy occurs with one year or more remaining in an unexpired term, a special election fills the vacancy. 

Chapter 4.  Executive Service Appeal Boardtc "Chapter 4. Executive Service" \l 3
Former Chapter 4, concerning Executive Service Appeal Board, repealed by State Law 6-131.

Chapter 5.  Compensation

Section 5.501. Salary of Governor. Lieutenant Governor and directors. The annual salary of the Governor is twenty-four thousand dollars ($24,000). The annual salary of the Lieutenant Governor is twenty-one thousand dollars ($21,000). Unless otherwise provided by contract for the employment of a non citizen, the annual salary of a director of a department is eighteen thousand dollars ($18,000) and a director has no leave benefits. A director makes himself available at all times for the performance of his duties.  tc "Section 5.501. Salary of Governor. Lieutenant Governor and directors. The annual salary of the Governor is twenty-four thousand dollars. The annual salary of the Lieutenant Governor is twenty-one thousand dollars. Unless otherwise provided by contract" \l 5
Background

Amended by State Law 5-70, 5-198 and State Law 6-132 (effective October 1, 1997).

Amended by State Law 7-190 , Amended by S.L. 7-247.

Section 5.502   Repealed by State Law 6-131.
Section 5.503.  Repealed by State Law 6-131.                                                                                                                                                                            

Section 5.504.  Repealed by State Law 6-132.
Section 5.505.  Repealed by State Law 6-132.
Section 5.506.  Repealed by State Law 6-131. 

Section 5.507. Employment contract. This chapter does not alter the terms or obligations of an employment contract to which the Government is a party when the Code takes effect. An Executive position filled by initial appointment or renewal after the Code takes effect provides for compensation as provided by this chapter. 

Section 5.508.  Representation funds.  In addition to compensation provided by this Chapter, the Governor and Lieutenant Governor are entitled to receive reimbursement for actual expenses incurred in the performance of the duties of their offices to the extent funds are appropriated for that purpose.

(1)  Reimbursement is not available under this Section for personal or political expenses.  Reimbursement is not available under this Section if the expense is reimbursable from any other source, including sources other than the State.

(2)  Funds may be provided to the Governor or Lieutenant Governor only after presentation of evidence of the amount of expenses and documentation that the expenses were incurred in the performance of official duties.  Any permanent physical items for which reimbursement is provided under this Section become the property of the State.

(3)  The Director of Administration and Finance shall provide a monthly report to the Governor of expenses for which reimbursement is provided under this Section.  The Governor is the final arbiter of any dispute regarding a claim for reimbursement under this Section and shall adopt internal rules or regulations regarding the reimbursement procedure.

Background

Added by State Law 7-44.
Title 6. THE JUDICIARYtc "Title 6. THE JUDICIARY" \l 2
Part I.  Provisions of General Applicabilitytc "Part I.  Provisions of General Applicability" \l 3
Chapter 1.  Powerstc "Chapter 1.  Powers" \l 4
Section 6.101. Powers.tc "Section 6.101. Powers." \l 5
(1) The Court has the power to:

(a) issue writs and other process; 

(b) make rules and orders; 

(c) grant bail, accepting and forfeiting security therefor;

(d) make orders for the attendance of witnesses with or without documents; 

(e) make orders for the disposal of exhibits; 

(f) admit qualified persons as attorneys or counselors to practice law, and discipline or disbar them for cause; and 

(g) do all acts, not inconsistent with law or rule, required for the due administration of justice. 

Chapter 2. Jurisdictiontc "Chapter 2. Jurisdiction" \l 4
Section 6.201. Territorial jurisdiction. tc "Section 6.201. Territorial jurisdiction. " \l 5The Court's territorial jurisdiction extends to the whole of the State. 

Section 6.202. Municipal lawtc "Section 6.202. Municipal law" \l 5. The Court entertains a civil or criminal action arising from municipal law. 

Chapter 3. Evidencetc "Chapter 3. Evidence" \l 4
Section 6.301. Official records. tc "Section 6.301. Official records. " \l 5A book or record of account or minutes of proceedings of the Government, the national government, or a predecessor government, are admissible to prove the act, transaction or occurrence as a memorandum of which it was made or kept. A copy or transcript, authenticated by the official having custody, of a book, record, paper or document of the Government, the national government, or a predecessor government, is admissible in evidence to the same extent as its original. 

Section 6.302. Privileges.tc "Section 6.302. Privileges." \l 5
(1) Spouse. The Court may not compel a person to testify against his spouse in a criminal proceeding. 

(2) Other. The Court by rule may establish other privileges.

Section 6.303. Traditiontc "Section 6.303. Tradition" \l 5.  The Court does not utilize tradition in reaching a decision unless it receives satisfactory evidence of the tradition. 

Chapter 4.  Appealtc "Chapter 4.  Appeal" \l 4
Section 6.401. Time.tc "Section 6.401. Time." \l 5   A person makes an appeal by filing a notice of appeal with the Court within thirty days of receipt of notice of the imposition of sentence or entry of the judgment, order or decree to be appealed from, or within a longer time prescribed by rule. 

Section 6.402. Error.tc "Section 6.402. Error." \l 5   An error in the admission or exclusion of evidence, error or defect in a ruling or order, or anything done or omitted by the Court, or by a party does not constitute a ground for granting a new trial, or for vacating, modifying, or otherwise disturbing a judgment or order, unless the appellate court finds that failure to take action would be inconsistent with substantial justice. 

Section 6.403. Power of appellate court.tc "Section 6.403. Power of appellate court." \l 5
(1) The appellate court has the power to affirm, modify, set aside, or reverse and remand with directions for a new trial or for the entry of judgment, the judgment or order appealed from. 

(2) The appellate court does not set aside the Court's findings of fact unless clearly erroneous. 

(3) In an appeal from a criminal proceeding the appellate court has the power to set aside a judgment of conviction, commute, reduce or suspend the execution of a sentence, or order a new trial upon appellant's petition. On a Government appeal from a criminal proceeding the appellate court may not reverse a finding of not guilty, but may reverse a determination of invalidity of a law or regulation. 

Section 6.404. Right to appeal.tc "Section 6.404. Right to appeal." \l 5 A party may appeal from the Court to the appellate court:

(1) from a final judgment or order;

(2) from an interlocutory order granting, continuing, modifying, refusing or dissolving an injunction, or refusing to dissolve or modify an injunction; 

(3) from an interlocutory order appointing a receiver, or refusing an order to wind up a receivership or to take steps to accomplish the purposes thereof, such as directing a sale or other disposal of property;

(4) in a criminal proceeding, by a defendant from a final judgment, order or sentence, including an order granting or denying bail, revoking or modifying probation or parole, and modifying or refusing to modify a sentence, and as otherwise provided by law; 

(5) in a criminal proceeding, by the Government only when the Court has held a law or regulation invalid. 

(6) in a civil proceeding, when a justice has certified that an order not otherwise appealable involves a controlling question of law concerning which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance completion of the action. 

Part II. Organizationtc "Part II. Organization" \l 3
Chapter 11. Proceedingstc "Chapter 11. Proceedings" \l 4
Section 6.1101. Proceedings.tc "Section 6.1101 Proceedings." \l 5 Court proceedings are public, except when otherwise ordered by the Court for good cause. 

Section 6.1102. Publication of final decisions and opinions.tc "Section 6.1102 Publication of final decisions and opinions" \l 5 The Court publishes a final decision and opinion in cases taken under submission and in cases which establish new legal precedent, except small claims matters and criminal cases where a guilty plea is offered. The Court may in its discretion publish a final decision and opinion in any matter. 

Background

Amended by State Law 4-42.

Section 6.1103. Seal.tc "Section 6.1103. Seal." \l 5 The Court has a seal for authentication of Court documents. 

Section 6.1104. Contempt.tc "Section 6.1104. Contempt." \l 5 

(1) In an adjudication of contempt:

(a) The Court gives a person accused of civil contempt written notice of the charge and an opportunity to defend. The Court may order the incarceration of a person found guilty of civil contempt until he complies with the Court's order or pays an amount set by the Court to compensate an injured party, or both; 

(b) The Court gives a person accused of criminal contempt written notice of the charge and an opportunity to defend. The Court does not impose a sentence of imprisonment or a fine greater than $100 unless it affords the accused written notice of the charge, a speedy public trial, and the opportunity to confront the witnesses against him, to compel the attendance of witness, to have counsel and to be released on bail pending adjudication of the charge. The Court makes a charge of contempt within three months of the alleged contempt and does not charge a person twice for the same alleged contempt. The Court may summarily punish a contempt committed in its presence.

(2) A contemner may appeal a judgment of contempt. The Court may stay sentence pending appeal. A stay of a sentence of imprisonment occurs automatically unless the Court determines with written findings of fact that a stay would cause an immediate obstruction of justice. A contemner may appeal a denial of a stay of imprisonment. 

Chapter 12.  Justicestc "Chapter 12.  Justices" \l 4
Section 6.1201. Standards of conduct. tc "Section 6.1201. Standards of conduct. " \l 5The standards of conduct for justices consist of:

(1) the provisions of the Code of Judicial Conduct of the American Bar Association in effect on the effective date of the Code, except to the extent made stricter by rule; and 

(2) any other standard established by rule consistent with the Code of Judicial Conduct. 

Section 6.1202. Legislature consent.tc "Section 6.1202. Legislature consent." \l 5 When the Legislature is considering a nomination to a justiceship the term "learned in the law" means either:

(1) having completed law school and practiced law for at least two years in the State; or 

(2) having had at least eight years of experience in making, interpreting, enforcing or executing law, or advising or representing clients in legal matters. 

Section 6.1203. Compensation and benefits of justices. The annual salary of the Chief Justice is twenty-one thousand dollars ($21,000). The annual salary of an Associate Justice is nineteen thousand dollars ($19,000).

Background

Amended by State Laws 5-198 and 6-132 (effective October 1, 1997) amended by S.L. 7-247.
Section 6.1204. Justice pro tempore.tc "Section 6.1204. Justice pro tempore." \l 5
(1) The Court proposes to the Legislature a person with the qualifications of a justice for the Legislature's approval by resolution of the Legislature to be available to serve as a justice pro tempore for a period of one year. 

(2) The Court may appoint only an approved person as a justice pro tempore to exercise the powers of a justice in an action for which a justice is not lawfully available. 

(3) Appointment is pursuant to a method of regular rotation established by rule. 

(4) Unless a justice pro tempore dies, becomes disabled, resigns, or is absent from the State on non-judicial matters for three months, or his term expires, an appointment once made continues in effect until the entry of a final judgment or order in the designated matter and the expiration of the time for filing of a post-trial motion, or until final disposition of a post-trial motion.  If, upon remand after appeal the same person is eligible for appointment as justice pro tempore, he continues as justice pro tempore in that matter. 

Section 6.1205. Extra-State action.tc "Section 6.1205. Extra-State action." \l 5 A judicial act by the Court or a justice outside the State has the same effect as if taken within the State. 

Section 6.1206.  Representation funds.  In addition to compensation provided by this Chapter, the Chief Justice and Associate Justices are entitled to receive reimbursement for actual expenses incurred in the performance of the duties of their offices to the extent funds are appropriated for that purpose.

(1)  Reimbursement is not available under this Section for personal or political expenses.  Reimbursement is not available under this Section if the expense is reimbursable from any other source, including sources other than the State.

(2)  Funds may be provided to the Chief Justice or an Associate Justice only after presentation of evidence of the amount of expenses and documentation that the expenses were incurred in the performance of official duties.  Any permanent physical items for which reimbursement is provided under this Section become the property of the State.

(3)  The Director of Administration and Finance shall provide a monthly report to the Chief Justice of expenses for which reimbursement is provided under this Section.  The Chief Justice is the final arbiter of any dispute regarding a claim for reimbursement under this Section and shall adopt internal rules or regulations regarding the reimbursement procedure.

Background

Added by State Law 7-44.
Chapter 13. Stafftc "Chapter 13. Staff" \l 4
Section 6.1301. Court staff, standards of conducttc "Section 6.1301. Court staff, standards of conduct" \l 5. The Court's staff consists of those persons appointed to officer and employee positions funded by law. The staff adheres to standards of conduct established by rule which assure professional, courteous and unbiased conduct in Court operations and proceedings. The standards include a prohibition of the practice of law. 

Section 6.1302. Notary public powers.tc "Section 6.1302. Notary public powers." \l 5 A justice, and a Court officer appointed in writing by the Court, may administer an oath or affirmation to a witness, and may exercise the powers of a notary public pursuant to rule. 

Section 6.1303. Police. tc "Section 6.1303. Police." \l 5 At the Court's request the Governor makes every reasonable effort to provide Police personnel to assist in Court proceedings and operations. While on assignment to the Court pursuant to this section Police personnel are subject to the Court's exclusive control in consultation with the Chief of Police. 

Chapter 14.  Facilitiestc "Chapter 14.  Facilities" \l 4
Section 6.1401. Courthouse; facilitiestc "Section 6.1401. Courthouse, facilities" \l 5. To the extent of the State's legal interest therein the present courthouse and attendant facilities and [personalty] are subject to the Court's exclusive control. The Court may make an exchange of building and facilities with the Executive. At the Court's request the Governor makes every reasonable effort to provide, by exchange of buildings and facilities, Government land and buildings suitable for Court operations and appropriate to the administration of justice. An exchange does not require Legislature approval. 

Chapter 15.  Organizationtc "Chapter 15.  Organization" \l 4
Section 6.1501. Land Commission integration; inferior courts.tc "Section 6.1501. Land Commission integration, inferior courts." \l 5 In consultation with the Land Commission the Court reports and makes recommendations to the Legislature within one year of the Code's effective date concerning the advisability of partial or complete integration of the Land Commission within the Judiciary as an inferior court or some other form of relationship between the Court and the Land Commission. The Court may transmit to the Legislature its recommendations concerning the establishment of inferior courts.  Land Court as an Inferior Court.  Pursuant to the Land Court Act of 2000, the Land Court, as described in Title 11, Chapter 6, is established as an inferior court within the Kosrae State Court system.  (changes effective October 1, 2001 by State Law 7-126)

Chapter 16.  Fees, Costs and Finestc "Chapter 16.  Fees, Costs and Fines" \l 4
Section 6.1601. Fines; fees.tc "Section 6.1601. Fines, fees." \l 5 The Court transmits weekly to the Office of Finance and Treasury for deposit in the State Revenue Fund fines and fees received by the Court, except fees received as payment for published decisions, opinions, rules, or other documents issued by the Court. 

Section 6.1602. Witness fees.tc "Section 6.1602. Witness fees." \l 5
(1) The party on whose behalf a witness attends a Court proceeding is responsible for financing the witness, travel to the proceeding, if the witness resides outside the State. 

(2) A person attending as a witness in a Court proceeding is entitled to receive three cents per mile for going from and returning to his place of residence or usual place of business or employment, whichever is nearer to the place where he appears as a witness, unless he receives suitable transportation without his expense, or receives a generally accepted prevailing charge for transportation. 

(3) If a witness receives a portion of his transportation without his expense, he is entitled to receive mileage for the remaining portion of the travel. 

(4) Except when the summoning party is the Government, the summoning party tenders the mileage fee for one round trip to the witness upon service of the witness summons and the mileage fee for additional travel in advance of travel. 

(5) If a witness remains in attendance for Court proceedings for more than one day at a point so far removed from his residence or usual place of business or employment as to prohibit his return thereto from day to day, the Court determines a reasonable amount for the witness' daily subsistence while in attendance. The summoning party tenders this sum to the witness in advance, except when suitable subsistence is available to the witness without his expense. 

(6) The failure to tender the fees specified in this section does not exempt a witness from compliance with a summons if he has the means to comply. A person questioning the sufficiency of an amount tendered pursuant to this section promptly brings the matter to the Court's attention for its resolution. 

Section 6.1603. Inability to pay fee.tc "Section 6.1603. Inability to pay fee." \l 5
(1) If a person states under oath that he is unable to pay fees or give security and that he believes that he is entitled to prevail in a Court proceeding, the Court may authorize the commencement, prosecution or defense of a civil or criminal action, proceeding or appeal without prepayment of fees for serving of process, witness fees or filing fees, or the giving of security therefor. Following Court authorization Court staff and the Police issue and serve process and perform other duties without prepayment of fees or the giving of security. Witnesses attend as in other cases. 

(2) The Court may dismiss an action or proceeding or take other action upon a finding that a statement of inability to pay fees is untrue. 

(3) In a criminal proceeding the Court may order the issuance and service of a witness summons without prepayment of fees if an accused states under oath the name and address of each witness and the expected testimony and that the testimony of the witness is material to the defense, that the accused cannot safely proceed to trial without the witness and, is unable to pay witness fees. If the Court orders issuance and service of witness summons without prepayment of fees, the Government pays the witness fees. 

(4) If the Court authorizes a party to proceed without payment of fees pursuant to this section, payment is from funds appropriated for operations of the Judiciary. 

Section 6.1604. Court fees.tc "Section 6.1604. Court fees." \l 5 The Court establishes filing and other fees by rule. 

Section 6.1605. Costs.tc "Section 6.1605. Costs." \l 5 Except in a criminal proceeding the Court may charge fees and expenses incurred by a prevailing party pursuant to this chapter for the service of process, witness fees, or filing fees on appeal as part of the costs against the losing party, unless the Court otherwise orders. The Court does not include fees paid to a witness who is a party in interest called and examined on his own behalf or on behalf of others jointly interested with him. If there is more than one prevailing or losing party, the Court apportions costs as it deems just. 

Part III.  Civil Proceedingstc "Part III.  Civil Proceedings" \l 3
Chapter 21. Proceduretc "Chapter 21. Procedure" \l 4
Section 6.2101. Declaratory judgmenttc "Section 6.2101. Declaratory judgment" \l 5. Upon the filing of an appropriate pleading in a case of actual controversy, the Court may declare the rights and other legal relations of an interested party seeking [a] declaration, whether or not further relief is or could be available. A declaration has the force and effect of a final judgment or decree and is reviewable as such. The Court may grant further necessary or proper relief based on a declaratory judgment after reasonable notice and hearing against an adverse party whose rights the judgment has determined. 

Chapter 22. Conciliationtc "Chapter 22. Conciliation" \l 4
Section 6.2201. Conciliation.tc "Section 6.2201. Conciliation." \l 5 At the request of a party to a civil controversy other than annulment, divorce or adoption the Court may attempt to effect an amicable settlement of the controversy and to that end may invite the other party to the controversy to appear before the Court for an informal hearing. If the parties reach an agreement in settlement of the controversy, the Court puts the agreement in written form which, when signed by the parties, has the force and effect of a judgment. 

Chapter 23. Personal Jurisdiction and Processtc "Chapter 23. Personal Jurisdiction and Process" \l 4
Section 6.2301. Jurisdiction.tc "Section 6.2301. Jurisdiction." \l 5 Except as provided in section 6.2302 the Court exercises personal jurisdiction in a civil case only over a person residing or found in the State whom the Court has duly summoned, or who voluntarily appears. 

Section 6.2302. Jurisdiction over act of non.i.residenttc "Section 6.2302. Jurisdiction over act of non.i.resident" \l 5.  ; A person, whether or not a citizen or a resident of the State, who personally or through an agent does an act enumerated in this section, thereby submits himself or a personal representative to the Court's jurisdiction for a cause of action arising from:

(1) the transaction of business within the State; 

(2) the operation of a motor vehicle in the State;

(3) the operation of a vessel or craft within State waters, marine space, or airspace; 

(4) the commission of a tortious act within the State; 

(5) contracting to insure a person, property or risk located within the State at the time of contracting; 

(6) the ownership, use or possession of real property located within the State; 

(7) entering by mail or otherwise, into an express or implied contract with a resident of the State for performance in whole or in part by either party in the State; 

(8) acting within the State as director, manager, trustee or other officer of a corporation organized under the laws of the State or having a place of business within the State;

(9) acting as executor or administrator of an estate within the State;

(10) causing injury to a person or property within the State arising out of an act of omission outside the State, if at the time of the injury:

(a) he was engaged in solicitation or sales activities within the State;

(b) products, materials, or things processed, serviced or manufactured by him anywhere were used or consumed within the State;

(11) living in a marital relationship within the State notwithstanding subsequent departure from the State, concerning an obligation for alimony, child support or property rights, if the other party to the marital relationship continues to reside in the State; or 

(12) engaging in sexual intercourse in the State resulting in the birth of a child.

A plaintiff may assert only a cause of action arising from an act or omission stated in this section in an action in which jurisdiction rests exclusively on this section. 

Section 6.2303. Appointment of private person.tc "Section 6.2303. Appointment of private person." \l 5 The Court may appoint specially in a process a person it deems suitable to execute or serve the process, except that a person less than eighteen years of age may not serve process. The Court may not compel a private person to serve or execute process. Upon acceptance of a process, a private person appointed to serve or execute process, is responsible for the service or execution pursuant to law. The Court uses special appointment freely to effect a saving of time or expense. 

Section 6.2304. Service and execution of processtc "Section 6.2304. Service and execution of process" \l 5. An official responsible by law for the service or execution of process or a private person who accepts the responsibility for the service or execution of process serves or executes process unless prevented from doing so by conditions beyond his control. 

Section 6.2305. Return of service or execution. tc "Section 6.2305. Return of service or execution. " \l 5A police officer certifies and a private person reports under oath or affirms by an endorsement on or attached to a process delivered to him for execution or service the manner and time of execution or service or the reason for failure to make execution or service. The server returns the endorsed process, with a statement of fees and expenses charged, without delay to the Court, not later than the date specified by the Court. 

Section 6.2306. Fees.tc "Section 6.2306. Fees." \l 5
(1) By rule the Court sets fees for service of process.

(2) The Police receive reasonable and necessary expenses, including caring for property seized under an attachment or levy of execution. A caretaker or watchman may receive no more than one dollar for each twelve hours of service. 

Section 6.2307. Prepayment for servicetc "Section 6.2307. Prepayment for service" \l 5. Except when process is on behalf of the Government or pursuant to Section 6.1603 a police officer, or person appointed to serve or execute process, may require prepayment of fees and estimated expenses or the giving of reasonable security before serving or executing process. 

Section 6.2308. Disposition of proceeds.tc "Section 6.2308. Disposition of proceeds." \l 5 A police officer, or person appointed to serve or execute process, may retain for his own use the fees authorized by this chapter, if he is not acting as a Government employee when he performs the services. If he is a Government employee, he remits monthly to the Office of Finance and Treasury for deposit in the State Revenue Fund fees collected for services and travel in servicing or executing process, less reasonable expenses actually paid and personally incurred by him for travel in connection with the duties. 

Section 6.2309. Personal service outside the State.tc "Section 6.2309. Personal service outside the State." \l 5 Service of process upon a person subject to the Court's jurisdiction is valid by personal service upon the person outside the State and has the same force and effect as though occurring in the State. 

Service of a summons is in the manner of service within the State by an officer or person authorized to make service of summons in the jurisdiction where service occurs. The server files an affidavit with the Court stating the time, manner and place of service. The Court may consider the affidavit or other evidence in determining whether service was proper. 

Section 6.2310. Default.tc "Section 6.2310. Default." \l 5 The Court enters default only after the expiration of at least thirty days following service. The Court sets aside a default judgment following service outside the State only upon a showing which would be timely and sufficient to set aside a default judgment entered following personal service within the State. 

Section 6.2311 Other methods of service. tc "Section 6.2311 Other methods of service. " \l 5This chapter does not limit or affect a right to serve process in another manner provided by law. 

Section 6.2312. Order to appear or plead.tc "Section 6.2312. Order to appear or plead." \l 5 In an action for annulment, divorce or adoption or to enforce or remove a lien upon, or claim to, or adjudicate, an interest in real or personal property within the State, when service of process cannot occur within the State, and the defendant does not voluntarily appear, the Court may order an absent defendant to appear or plead by a certain day. Service of an order may be:

(1) on the absent defendant personally, wherever found;

(2) in the case of property, upon the person or persons in its possession or charge, if any; or 

(3) by mailing, postage prepaid, of a copy of the order to the absent defendant at his last known address. 

When personal service is not practicable, the order appears in one or more conspicuous places as the Court may direct for a period of not less than two weeks. 

Section 6.2313. Procedure for absent defendant. tc "Section 6.2313. Procedure for absent defendant. " \l 5If an absent defendant does not appear or plead within the time allowed, the Court may proceed as if service on the absent defendant has occurred within the State. As to the absent defendant an adjudication affects only the property or status which is the subject of the action. 

Section 6.2314. Setting aside judgment.tc "Section 6.2314. Setting aside judgment." \l 5 Except for a decree of annulment, divorce or adoption, if a defendant who did not receive personal notice of an action enters an appearance within one year after final judgment, the Court sets aside the judgment and permits the defendant to plead upon payment of costs as the Court may determine. 

Chapter 24.  Judgment and Executiontc "Chapter 24.  Judgment and Execution" \l 4
Section 6.2401. Interest.tc "Section 6.2401. Interest." \l 5 A judgment for the payment of money bears interest at the rate of nine percent a year from the date of its entry. 

Section 6.2402. Judgments affecting land. tc "Section 6.2402. Judgments affecting land. " \l 5 After:

(1) the time for appeal has expired without the filing of a notice of appeal; 

(2) an appeal is complete; or 

(3) entry of an order that an appeal does not stay the judgment.

A judgment determining an interest in land automatically effects the release or transfer of an interest in land in accordance with the judgment, upon recordation of a copy of the judgment pursuant to section 11.619. 

Section 6.2403. Other judgment.tc "Section 6.2403. Other judgment." \l 5 After expiration of the time for appeal without the filing of a notice of appeal, determination of an appeal or entry of an order that an appeal does not stay a judgment, the Court may enforce a non-monetary judgment or the adjudication of an interest in land by contempt proceedings, if enforcement is then necessary to prevent irreparable injury or multiple damage to the interests of a prevailing party and is otherwise in the interests of justice. 

Section 6.2404. Other methods of enforcement.tc "Section 6.2404. Other methods of enforcement." \l 5 Enforcement of a judgment occurs by Court appointment of a receiver, by a seizure and disposition of property pursuant to Court order, by a civil action on the judgment, or by other common law means. 

Section 6.2405. Writ of attachment.tc "Section 6.2405. Writ of attachment." \l 5
(1) The Court may issue a writ of attachment for special cause shown, upon plaintiff's statement under oath. A writ authorizes and orders a police officer or other person to attach and safely keep as much of the personal property of the person against whom the writ issues as will satisfy the plaintiff's demand stated in the action, interest and costs. Attachment may not extend to personal property exempt from attachment or a type of personal property which the Court states in the writ. 

(2) A debt owed to a defendant is subject to attachment by Court order except salary or wages which the Court finds necessary for the support of the defendant or his dependents. 

Section 6.2406. Release and modification.tc "Section 6.2406. Release and modification." \l 5 Upon application of a party or of its own motion, the Court may make and modify an order for the release of property from attachment or for its sale when perishable or upon the request of the owner of the property, and for the safekeeping of the proceeds of the sale. 

Section 6.2407. Writ of execution.tc "Section 6.2407. Writ of execution." \l 5 Upon request by a party receiving a civil judgment for the payment of money, the Court issues a writ of execution against the personal property of the party against whom a court rendered the judgment. 

Section 6.2408. Levying execution.tc "Section 6.2408. Levying execution." \l 5 Upon receipt of a writ of execution issued by the Court, the Chief of Police, a police officer or appointed person levies or causes the Chief of Police or police officer to levy, execution as follows:

(1) He demands that the person against whom the execution issues, pay the execution or exhibit sufficient property subject to execution. If the person has property of a kind exempt from execution but  [in] an amount exceeding the exemption, he may select a portion of the property which he wants to retain under the exemption, promptly making the selection known to the person making the levy. If he fails to select promptly, the person making the levy makes the selection. If the person against whom the execution issues does not pay the execution in full, including interest, costs and expenses of the levy, the person making the levy seizes property of the person against whom the execution issues, not exempt from execution, sufficient in his opinion to cover the amount of the execution. He first seizes property under attachment in the action in which the execution issues. He next seizes property selected by the person against whom the execution issues. He may remove the property to a safe place, or place a caretaker in charge of it. He makes a list of the seized property. 

(2) After seizure. The person making the levy gives public notice of sale at least seven days in advance of the time of sale by notifying the chief executive officer of the municipality where the levy will occur, by posting a written notice of the sale in a conspicuous place at or near the municipal office in the municipality in which the sale will occur, and by notifying the person against whom the execution issues, or by notifying an agent who had custody of the seized property at the time of seizure. 

(3) Unless he received payment of the amount of the judgment and interest and the costs and expenses of the levy, the person making the levy on the day and at the place set for the sale sells the seized property at public auction to the highest bidder. He deducts from the proceeds of the sale sufficient money for the full payment of his fees and expenses, and pays the person in whose favor the execution issued the balance of the amount due on the execution. The person against whom the execution issued receives sales proceeds remaining after the deduction and payment provided in this subsection. The person making the levy returns the writ to the Court and reports his actions, stating the amount collected and paid. 

(4) Upon receipt of a written request signed by the debtor and creditor for a postponement of the sale to an agreed time, the person conducting the sale under execution, publicly declares a postponement of sale to the agreed time and at the place originally established for sale. The person responsible for a sale gives public notice of a postponement at the time and place announced for the sale. 

(5) If after beginning a levy of execution an authorized person fails to complete the matter, another authorized person may complete the levy, sale, and payment of proceeds as provided in this chapter. 

Section 6.2409. Order in aid of judgment.tc "Section 6.2409. Order in aid of judgment." \l 5
(1) After a judgment for the payment of money and before full satisfaction of the judgment a party may apply to the Court for an order in aid of judgment. After notice to the opposite party, the Court holds a hearing on the question of the debtor's ability to pay and determines the fastest way in which the debtor can reasonably satisfy the judgment. In making a determination the Court allows the debtor to retain property and income necessary to provide the reasonable living requirements of the debtor and his dependents, including fulfillment of an obligation to extended family, in return for which the debtor, or his dependents, receive any necessary part of the food, shelter or services required for their living. 

(2) At the hearing provided by subsection 1, the debtor is subject to examination before the Court. The Court may refer the examination to a master to take evidence and report his findings. A party, the Court or master may introduce evidence properly bearing on the question as in the trial of a civil action. Upon hearing the evidence or receipt of the report of a master, the Court makes an order in aid of judgment as is just for the satisfaction of a judgment consistent with findings. 

(3) An order in aid of judgment may provide for the transfer of assets at a price determined by the Court, for the sale of assets and payment of net proceeds to the creditor, for payments in specified installments on particular dates or at specified intervals, or for a method of payment which the court deems just. 

(4) The Court may modify an order in aid of judgment as justice requires at any time upon application of either party and notice to the other, or on the Court's motion. 

(5) After filing of an application for an order in aid of judgment in an action a writ of execution does not issue except pursuant to an order in aid of judgment or by special order of the Court for cause shown. 

(6) If a writ of execution is outstanding, a judgment creditor applying for an order in aid of judgment files the writ of execution with his application. A judgment debtor applying for an order in aid of judgment may request a stay of execution of a writ which the Court may grant on terms it finds just. 

Section 6.2410. Exemptions.tc "Section 6.2410. Exemptions." \l 5 The following are exempt from attachment and execution:

(1) necessary household furniture, cooking and eating utensils, wearing apparel, bedding, and provisions for household use sufficient for four months; 

(2) tools, implements, utensils, two work animals, and equipment necessary to enable the person against whom the attachment or execution issued to carry on his usual  occupation;

(3) interests in land, except that the Court may order sold or transferred pursuant to an order in aid of judgment, an interest held solely by a judgment debtor in his own right if the Court finds that justice requires and that after the sale or transfer the debtor would have sufficient land remaining to support himself and those persons directly dependent on him according to custom and law; and 

(4) Government property.                                          

Chapter 25.  Limitationstc "Chapter 25.  Limitations" \l 4
Section 6.2501. Commencement of action. tc "Section 6.2501. Commencement of action. " \l 5Commencement of an action, or a proceeding in enforcement, occurs only within the period stated in this chapter, except as otherwise provided in this chapter. 

Section 6.2502. Computation.tc "Section 6.2502. Computation." \l 5 Except as otherwise provided in this chapter, computation of a period of limitations is from the date when the cause of action accrued. 

Section 6.2503. Limitation of twenty years.tc "Section 6.2503. Limitation of twenty years." \l 5
(1) Commencement of the following actions occurs within twenty years after accrual of the cause of action:                

(a) an action on a judgment; or

(b) an action for the recovery of land or an interest in land.

(2) If a cause of action accrued to an ancestor or predecessor of the person commencing the action, or to a person under whom he claims, computation of the twenty year period begins from the time the cause of action accrued. 

(3) A court judgment is presumed to have been paid and satisfied at the expiration of twenty years after rendition. 

Section 6.2504. Limitation of two years.tc "Section 6.2504. Limitation of two years." \l 5 Commencement of the following actions occurs within two years after accrual of the cause of action:

(1) an action for assault and battery, false imprisonment, or defamation; 

(2) an action against the Chief of Police, police officer or person duly authorized to serve process for an act or omission in connection with the performance of his official duties; 

(3) an action for malpractice, error, or mistake by a physician, surgeon, dentist, medical or dental practitioner, or medical or dental assistant; 

(4) an action for injury or death caused by wrongful act or neglect, except as provided in Chapter 29; 

(5) an action by a depositor against a bank for the payment of a forged or raised check, or check which bears a forged or unauthorized endorsement; or 

(6) an action for wrongful death. 

Section 6.2505. Action by or against an estate.tc "Section 6.2505. Action by or against an estate." \l 5 Commencement of an action by or against a deceased's executor, administrator or representative for relief in favor of or against the deceased or his estate occurs within two years after the executor, administrator or representative receives appointment or first takes possession of the assets of the deceased, whichever occurs first. 

Section 6.2506. Limitation of six years.tc "Section 6.2506. Limitation of six years." \l 5 Commencement of an action not stated in Sections 6.2503, 6.2504 or 6.2505 occurs within six years after accrual of the cause of action. 

Section 6.2507. Disability.tc "Section 6.2507. Disability." \l 5 If a person entitled to an action is a minor, insane, or imprisoned when the cause of action accrues, commencement of the action may occur within the period stated in this chapter following removal of the disability. 

Section 6.2508. Mutual account.tc "Section 6.2508. Mutual account." \l 5 In an action brought to recover the balance due upon a mutual and open account, or in an action in which there has been partial payment, the cause of action accrues at the proven time of the last item in the account. 

Section 6.2509. Absence.tc "Section 6.2509. Absence." \l 5 If when a cause of action accrues against a person he is not in the State, commencement of the action may occur within the period following the person's subsequent return to the State. If following accrual of an action against a person he departs and resides beyond the State, the period stated in this chapter does not include the period of absence. 

Section 6.2510. Fraudulent concealment.tc "Section 6.2510. Fraudulent concealment." \l 5 If a person who would be liable in an action fraudulently conceals the existence of the action from the knowledge of a person entitled to bring it, commencement of the action may occur within the period stated in this chapter following the entitled person's discovery, or his reasonable opportunity of discovery, of the existence of the action. 

Section 6.2511. Contrary agreement.tc "Section 6.2511. Contrary agreement." \l 5 An agreement for a period different from a period stated in this chapter is invalid. 

Chapter 26. Action Against Governmenttc "Chapter 26. Action Against Government" \l 4
Section 6.2601. Action against the Government.tc "Section 6.2601. Action against the Government." \l 5
(1) A person may bring the following actions against the Government in the Court, which has exclusive original jurisdiction of the actions:

(a) an action for the recovery of a tax alleged to have been erroneously or illegally collected, a penalty claimed to have been collected without authority, or money alleged to have been wrongfully collected as a tax; 

(b) an action founded upon a law, or regulation issued pursuant to law, upon an express or implied contract with the Government, or for liquidated or unliquidated damages in an action other than tort; or 

(c) an action for monetary damages, for injury or loss of property or personal injury or death caused by the negligent or wrongful act or omission of Government employee acting within the scope of office or employment, under circumstances in which the Government, if a private person, would be liable to the claimant. 

(d) An action for an injury resulting from conduct of a Government officer, employee or agent acting under color of authority in violation of a right stated in Article II of the Constitution.

(2) Recovery in action stated in paragraphs (c) and (d) of paragraph (1) does not exceed one hundred thousand dollars. 

Section 6.2602. Extent of jurisdiction.tc "Section 6.2602. Extent of jurisdiction." \l 5 In a proceeding pursuant to this section the Court's jurisdiction extends to a set-off, counterclaim or other claim or demand on the part of the Government, or a properly joined party against a plaintiff, and on the part of a defendant, or a properly joined party against the Government. 

Section 6.2603. Payment.tc "Section 6.2603. Payment." \l 5 A payment of a judgment, rendered pursuant to this section is with funds appropriated by law. 

Section 6.2604. Accrual of cause of action.tc "Section 6.2604. Accrual of cause of action." \l 5 An action based on this chapter is valid only if the cause of action arises after the Code takes effect. A cause of action arising, and an action commenced pursuant to prior law remain valid in accordance with that law. 

Section 6.2605. Government action.tc "Section 6.2605. Government action." \l 5 This chapter does not limit the Government's right to bring a civil action. 

Chapter 27. Survivaltc "Chapter 27. Survival" \l 4
Section 6.2701. Survival of tort action.tc "Section 6.2701. Survival of tort action." \l 5
(1) A cause of action in tort does not abate by the death of the tort-feasor or other person liable. A party in interest may bring or continue an action against the deceased's personal representative. The Court may not award punitive or exemplary damages, or penalties.

(2)   When a cause of action arises simultaneously with or

after the death of the tort-feasor or other person who would have been liable if his death had not occurred simultaneously with the act, omission, circumstance or event giving rise to the cause of action, or if his death had not intervened between the wrongful act, omission, circumstance or event and the coming into being of the cause of action, a party in interest may bring an action against the deceased's personal representative. 



Section 6.2702.  Exception to liability (Good Samaritan).

(1) Any person, including trained medical personnel, who in good faith renders 
or procure appropriate emergency medical care, without remuneration or expectation of remuneration, at the scene of an accident or emergency to a victim of the accident or emergency, shall not be liable for any civil damages resulting from the person’s acts or omissions, except for such damages as may result for the person’s gross negligence or wanton acts or omissions.

(Added by S.L. 8-11)
Chapter 28. Contributiontc "Chapter 28. Contribution" \l 4
Section 6.2801. Right of contribution.tc "Section 6.2801. Right of contribution." \l 5
(1) Except as otherwise provided in this chapter, when two or more persons become jointly or severally liable in tort for the same injury to person or property or for the same wrongful death, there is a right of contribution among them even though there is then no judgment against all or any of them. 

(2) The right of contribution exists only in favor of a tort-feasor who has paid more than his pro rata share of the common liability, and his total recovery may not exceed the amount paid by him in excess of his pro rata share. There is no obligation upon a tort-feasor to make contribution beyond his own pro rata share of the entire liability. 

(3) There is no right of contribution in favor of a tort-feasor who has intentionally, wilfully, or wantonly caused or contributed to the injury or wrongful death. 

(4) A tort-feasor who enters into a settlement with a claimant is not entitled to recover contribution from another tort-feasor whose liability for the injury or wrongful death is not extinguished by the settlement and is not entitled to recover in respect to an amount paid in a settlement which is in excess of what was reasonable. 

(5) A liability insurer, who by payment has discharged in full or in part the liability of a tort-feasor and has thereby discharged in full his obligation as insurer, is subrogated to the tort-feasor's right of contribution to the extent of the amount he has paid in excess of the tort-feasor's pro rata share of the common liability. This subsection does not limit or impair a right of subrogation arising from another relationship. 

(6) This chapter does not impair a right of indemnity under existing law. When a tort-feasor is entitled to indemnity from another, the right of the indemnity obligee is for indemnity and not contribution, and the indemnity obligor is not entitled to contribution from the obligee for a portion of his indemnity obligation. 

(7) This chapter shall not apply to a breach of trust or fiduciary obligation. 

Section 6.2802. Pro rata shares.tc "Section 6.2802. Pro rata shares." \l 5 In a determination of the pro rata shares of tort-feasors in the entire liability:

(1) Their relative degrees of fault are not relevant;

(2) If equity requires, the collective liability of some as a group constitute a single share; and 

(3) Principles of equity applicable to contribution generally apply. 

Section 6.2803. Enforcement.tc "Section 6.2803. Enforcement." \l 5
(1) Whether or not there is a judgment against two or more tort-feasors for the same injury or wrongful death, enforcement of contribution may be by separate action. 

(2) When there is a judgment in an action against two or more tort-feasors for the same injury or wrongful death, enforcement of contribution may be by judgment in the action in favor of one defendant against other judgment defendants, by motion with notice to all parties to the action. 

(3) If there is a judgment for the injury or wrongful death against the tort-feasor seeking contribution, commencement of a separate action by him to enforce contribution must occur within one year after the judgment has become final by lapse of time for appeal or after appellate review. 

(4) If there is no judgment for the injury or wrongful death against the tort-feasor seeking contribution, he has no right of contribution unless he has either:

(a) discharged by payment the common liability within the statute of limitations period applicable to claimant's right of action against him and has commenced his action for contribution within one year after payment, or 

(b) agreed while an action is pending against him to discharge the common liability and has within one year after agreement paid the liability and commenced his action for contribution.

(5) The recovery of a judgment for an injury or wrongful death against one tort-feasor does not of itself discharge the other tort-feasors from liability for the injury or wrongful death unless there has been satisfaction of the judgment. A satisfaction of the judgment does not impair a right of contribution. 

(6) A judgment determining the liability of several defendants to the claimant for an injury or wrongful death is binding as among the defendants in determining their right to contribution. 

Section 6.2804. Release or covenant not to sue. A release or a covenant not to sue or not to enforce a judgment given in good faith to one of two or more persons liable in tort for the same injury or the same wrongful death:

(1) does not discharge any of the other tort-feasors from liability for the injury or wrongful death unless its terms so provide, but it reduces the claim against the other to the extent of any amount stipulated by the release or the covenant, or in the amount of the consideration paid for it, whichever is greater; and 

(2) discharges the tort-feasor who [receives] it from all liability for contribution to any other tort-feasor. 

Section 6.2805. Retroactivitytc "Section 6.2805. Retroactivity" \l 5. This act does not create a right or remedy in a joint tort-feasor in favor of whom the provisions of this chapter would otherwise apply, when the joint tort-feasor's cause of action accrued prior to the effective date of the Code, and to this extent the provisions of this chapter are not retroactive. 

Chapter 29.  Wrongful Deathtc "Chapter 29.  Wrongful Death" \l 4
Section 6.2901. Wrongful death.tc "Section 6.2901. Wrongful death." \l 5
(1) If a wrongful act, neglect or default causes a person's death and the deceased would have been entitled to maintain an action and recover damages if the death had not occurred, the person who would have been liable if death had not ensued, or the administrator or executor of the person's estate, in his capacity as administrator or executor, is liable to an action for damages for the death. 

(2) When an action is against an administrator or executor the damages recovered are a valid claim against the estate represented by the executor or administrator. 

(3) When a death results from wrongful act, neglect or default outside the State in a jurisdiction where a statute provides a right to maintain an action and recover damages for the death, the Court entertains the action. The period of limitations of the jurisdiction applies to an action brought pursuant to this subsection. 

Section 6.2902. Action.tc "Section 6.2902. Action." \l 5  An action pursuant to this chapter is in the name of the deceased's personal representative, and is for the exclusive benefit of the surviving spouse, the children and next of kin, of the decedent, as the Court directs. 

Section 6.2903. Damages; settlement representative.tc "Section 6.2903. Damages, settlement representative." \l 5 Damages in an action pursuant to this chapter may not exceed one hundred thousand dollars awarded by the Court to persons for whose benefit the action was brought in proportion to their respective injuries which, when the deceased is a child, and the plaintiff is the parent of the child, or stands in the place of a parent pursuant to custom, includes mental pain and suffering for the loss of the child without regard to provable pecuniary damage. With the Court's consent a personal representative at any time may settle with the defendant the amount of damages. 

Chapter 30. Defamationtc "Chapter 30. Defamation" \l 4
Section 6.3001. Single cause of action.tc "Section 6.3001. Single cause of action." \l 5 There is only one cause of action for defamation, or invasion of privacy or tort arising from a single publication, exhibition or utterance, such as one edition of a newspaper, book, magazine, one presentation to an audience, one television or radio broadcast or one exhibition of a motion picture. Recovery in an action includes all damages for a tort suffered by the plaintiff in all jurisdictions. This section does not create a cause of action not already existing. 

Section 6.3002. Bar.tc "Section 6.3002. Bar." \l 5 A judgment against the plaintiff upon the substantive merits of an action for damages arising from a single publication, exhibition or utterance stated in section 6.3001 bars an action for damages by the same plaintiff against the same defendant founded upon the same publication, exhibition or utterance. 

Chapter 31. Adoption

Section 6.3101. Jurisdiction. tc "Section 6.3101. Jurisdiction. " \l 5The Court may grant an adoption pursuant to this chapter. A non-domicilxe "domicil"iary adopts a child only pursuant to this chapter. 

Section 6.3102. Adoption by decree. tc "Section 6.3102. Adoption by decree. " \l 5The Court may grant adoption of a child to a suitable unmarried person, a person who is married to the father or mother of the child, or a husband and wife jointly. The decree may provide for a change of the child's name. 

Section 6.3103 . Conditions.tc "Section 6.3103 . Conditions ." \l 5
(1) The Court may not grant an adoption without either the written consent of, or notice to a known living legal parent whom a Court has not found insane or incompetent or who has not abandoned the child for a period of six months, or without the consent of a child over the age of twelve years who is the subject of adoption. 

(2) The Court may not grant an adoption unless the child who is the subject of the adoption appears before the court, and the Court is satisfied that the adoption is in the best interests of the child. The standard for determining best interests includes the State's prevailing social, cultural and community standards. 

(3)  The Court may not grant an adoption unless the facts clearly show that such adoption is a legitimate bona fide adoption.  The standard for determining legitimacy of such adoption [includes] the age [of] the minor person being adopted, and the dependency of the minor on the adoptive parents. 

(4)  If a non-citizen petitions for the adoption of a citizen child under the age of twelve years who is not the petitioner's step-child, the Court:

(a)  determines, after reasonable inquiry, whether a member of the child's immediate or extended family residing in the State, or any other citizen residing 
in the State is willing, able, and suitable to adopt the child; 

(b)  gives preference to a citizen as an adopting parent whenever practicable; 

(c)  appoints a guardian ad litem or attorney to represent the child; 

(d)  does not issue a final decree until the child has lived in the proposed adoptive home for a length of time sufficient for the Court to determine that the 
placement is satisfactory; and 

(e)  does not grant the adoption unless the petitioner has resided in the State for at least three years prior to the filing of the petition.

(5) In this section, the term "child" means a child born in the Federated States of Micronesia, one or both of whose parents is a citizen.

Background
State Law 6-61 added new subsection (3) and renumbered previous sections (3) and (4) as (4) and (5). 
Section 6.3104. Effect of decree.tc "Section 6.3104. Effect of decree." \l 5
(1) When a decree of adoption has become absolute, the child adopted and the adopting parents hold towards each other the legal relation of parent and child and have all the rights, and are subject to all the duties, of that relationship. From the time of adoption the natural parents of the adopted child are relieved of all parental duties toward the child and all responsibilities for the child, and have no right over him. A child adopted pursuant to this title has the same rights of inheritance as a person adopted in accordance with custom, in the case of real property, and at the place where the decedent was a resident at the time of his death, in the case of personal property. When there is no recognized custom as to rights of inheritance of adopted children, an adopted child inherits from his adopting parents in the same manner as if he were the natural child of the adopting parents, and may also inherit from his natural parents and kindred in the same manner as if an adoption has not taken place. 

(2) If a person married to the father or mother of a child adopts the child the same rights and duties which previously existed between the natural parent and child remain the same, subject to the rights acquired by, and the duties imposed upon, the adopting parent by reason of the adoption. 

Section 6.3105. Confirmation.tc "Section 6.3105. Confirmation." \l 5 If an adoption has occurred in accordance with tradition and its validity is in question or dispute, an interested party may file a petition under oath in the Court for a decree confirming the annulment, divorce, or adoption. If, following notice to living parties and a hearing, the Court is satisfied that the annulment, divorce, or adoption alleged is valid in accordance with custom or traditionxe "tradition", the Court enters a decree confirming the annulment, divorce, or adoption and may include in the decree the date when the annulment, divorce, or adoption became absolute pending the expiration of the period for appeal without the filing of an appeal, or the disposition of an appeal. 

Section 6.3106. Traditiontc "Section 6.3106. Tradition" \l 5.  Except as otherwise provided herein, this chapter does not place a restriction or limitation on an adoption occurring by tradition. 

Chapter 32. Annulment and Divorcetc "Chapter 32. Annulment and Divorce" \l 4
Section 6.3201. Proceedings in annulment and divorcetc "Section 6.3201. Proceedings in annulment and divorce" \l 5.

(1) A proceeding for annulment or divorce, commences by a petition signed and sworn by the petitioner. 

(2) The petition sets forth sufficient facts to show jurisdiction and, as far as practicable, the date and place of marriage of the parties, the cause for the annulment or divorce, and the approximate date and place of its occurrence, if the cause consists of individual acts, or sufficient details to identify with reasonable certainty the facts relied upon, and a statement as to a prior known application by a party for annulment or divorce of the marriage or for separation from it in any jurisdiction and the result of the application, if known. 

Section 6.3202. Custody; support; alimony.tc "Section 6.3202. Custody, support, alimony." \l 5 In granting or denying a decree of an annulment or a divorce, the Court may make an order for custody of a minor child, for its support, for support of a party, and for the disposition of property in which both parties have an interest, as it finds justice and the best interests of all concerned may require. While an action for annulment or divorce is pending, the Court may make a temporary order regarding the matters stated in this section. A decree of custody or support of a minor child or of a party is subject to revision by the Court upon motion of a party and following notice, which the Court finds justice requires. 

Section 6.3203. Effect of decree.tc "Section 6.3203. Effect of decree." \l 5 Upon becoming absolute a decree of annulment or divorce restores the parties to the state of unmarried persons regarding the marriage which the decree affects. 

Section 6.3204. Annulment.tc "Section 6.3204. Annulment." \l 5 The Court may issue a decree annulling a marriage on a ground, existing at the time of the marriage, which renders the marriage illegal and void or voidable. The Court may refuse to annul a marriage which the parties have ratified and confirmed by voluntary cohabitation after the obstacle to the marriage's validity has ceased to exist, unless the public interest requires annulment of the marriage. 

Section 6.3205. Residency.tc "Section 6.3205. Residency." \l 5 The Court does not issue a decree of annulment unless one of the parties has resided in the State for the three months immediately preceding the filing of the complaint. 

Section 6.3206. Legitimacy of issue of annulled marriage.tc "Section 6.3206. Legitimacy of issue of annulled marriage." \l 5 The issue of a marriage annulled pursuant to this chapter are legitimate. 

Section 6.3207. Divorce. tc "Section 6.3207. Divorce. " \l 5The Court may issue a decree of divorce for the following causes:

(1) adultery.

(2) cruel treatment, neglect or personal indignity by one party toward the other, whether or not amounting to physical cruelty, which renders the life of the other burdensome and intolerable and their further living together unsupportable. 

(3) wilful desertion for one year. 

(4) a party's habitual intemperance in the use of intoxicating drink or drugs for one year. 

(5) a party's being sentenced to imprisonment for three years. 

(6) a party's insanity for three years or more. 

(7) a party's contracting leprosy. 

(8) the separation of the parties for two consecutive years without cohabitation, whether or not by mutual consent. 

(9) wilful neglect by a husband to provide suitable support for his wife when able to do so or when failure to do so is because of his idleness, profligacy or dissipation. 

(10) A pardon granted to a sentenced party does not affect a divorce decree pursuant to subsection 5. 

Section 6.3208. Residence.tc "Section 6.3208. Residence." \l 5 The Court does not issue a decree of divorce unless one of the parties has resided in the State for the two years immediately preceding the filing of the complaint. 

Section 6.3209. Forgiveness.tc "Section 6.3209. Forgiveness." \l 5 The Court does not issue a decree of divorce if the injured party has forgiven the ground for the divorce. Proof of forgiveness may be by an express showing or by the voluntary cohabitation of the parties with knowledge of the fact and restoration of the forgiving party to all marital rights. Forgiveness implies a condition that the forgiven party treat the forgiving party with conjugal kindness. If the forgiven party commits an act constituting a similar ground for divorce or is guilty of conjugal unkindness sufficiently habitual and gross to show that he has not accepted or fulfilled the conditions of forgiveness in good faith, revocation of forgiveness and revival of the ground for divorce results. 

Section 6.3210. Procurement or connivance as defense.tc "Section 6.3210. Procurement or connivance as defense." \l 5 The Court may not issue a decree of divorce for adultery when the adultery is with the procurement or connivance of the plaintiff. 

Chapter 33.  Commitmenttc "Chapter 33.  Commitment" \l 4
Section 6.3301. Commitment.tc "Section 6.3301. Commitment." \l 5
(1) In a proceeding pursuant to this Chapter, the Court promptly appoints counsel for the person alleged to be insane. If the person alleged to be insane is unable to pay for counsel, the Court appoints the public defender to represent him or, if the public defender is unable or unwilling to represent him, appoints private counsel at the State's expense. 

(2) After hearing, the Court may commit an insane person to a hospital for the care and keeping of the insane, or to a member of the insane person's family, who may restrain the insane person to the extent necessary for his and the public safety. 

(3) The Court orders commitment only on the testimony of two or more witnesses who testify in open court, at least one of whom is a doctor of medicine or medical practitioner authorized to practice medicine in the Federated States of Micronesia. Before testifying the medical witness personally examines the person who is the subject of the commitment proceeding and establishes to the Court's satisfaction that the person is insane. 

(4) Except when the Court is satisfied that the delay incident to giving notice is detrimental to the public interest or the welfare of the patient, it does not order commitment until notice to the allegedly insane person's spouse, or one of his parent's children, or next of kin. 

(5) In ordering a commitment the Court may make an order in the interest of the public and of the patient for the patient's temporary custody and transportation to the hospital. 

Section 6.3302. Temporary commitmenttc "Section 6.3302. Temporary commitment" \l 5.

(1) After hearing the Court may commit a person for observation of possible mental illness. The Court orders commitment only after testimony in open court by at least one doctor or medical practitioner authorized to practice medicine in the State, or from a nurse, health aide, or nurse's aide who has personally examined the person who is the subject of the commitment proceeding indicating to the Court's satisfaction that the public welfare or the interest of the person requires commitment. Whenever practicable, the Court attempts to secure the testimony of a doctor or medical practitioner. 

(2) A commitment for observation may be to a person or institution willing to accept the patient and authorizes the patient's detention for a period not exceeding thirty days, if the services of a doctor or medical practitioner are reasonably available. If services are not reasonably available, commitment for observation may authorize the patient's detention for thirty days following examination by a doctor or medical practitioner. The Court promptly gives notice of commitment for observation to the Director of the Department of Health Services. 

Chapter 34.  Habeas Corpustc "Chapter 34.  Habeas Corpus" \l 4
Section 6.3401. Writ of habeas corpus. tc "Section 6.3401. Writ of habeas corpus. " \l 5The Court may grant a writ of habeas corpus upon application by a person unlawfully imprisoned or restrained of his liberty under any pretense, or by a person on his behalf, for a writ to inquire into the cause of imprisonment or restraint. 

Section 6.3402. Application for writ.tc "Section 6.3402. Application for writ." \l 5 Application for a writ of habeas corpus is by written statement under oath by the party for whose relief it is intended, or by a person on his behalf, setting forth the facts concerning the imprisonment or restraint, and, if known, the name of the person who has custody over him, and the authority for the restraint or imprisonment. 

Section 6.3403. Court staff.tc "Section 6.3403. Court staff." \l 5 The Court staff immediately brings an application for a writ of habeas corpus to the Court's attention. 

Section 6.3404. Show cause order. tc "Section 6.3404. Show cause order. " \l 5Within twenty four hours of receipt of an application for a writ of habeas corpus the Court issues an order directing the person alleged in the application to have custody to show cause why the writ should not issue, unless it finds that the application does not warrant relief. A hearing on the order occurs within twenty-four hours of its issuance. Before or at the hearing the person to whom the Court directs the order makes response by stating under oath the true cause of the detention, and, unless the application for the writ and the response present only issues of law, the person to whom the Court directs the order brings the detained person to the hearing, unless the Court determines that because of the person's illness or weakness he should not attend. The applicant, or the person detained, may under oath deny the facts in the response, or state any other material facts. The application, the response, and written suggestions made against either of them are subject to amendment by leave of Court. If the person to whom the Court directs the order does not respond, or does not appear at the hearing, the Court may proceed without him. 

Section 6.3405. Issuance or denial [of] writ.tc "Section 6.3405. Issuance or denial or of writ." \l 5 Upon hearing an application for writ of habeas corpus the Court without delay or formality determines the facts and denies the writ, or grants the writ conditionally or unconditionally, discharging the person for whose relief the application was brought or making an order for his disposition as law and justice require. 

Section 6.3406. Evidence. tc "Section 6.3406. Evidence. " \l 5The Court may receive evidence orally or by deposition, or in the Court's discretion, by written statement under oath. A party has the right to propound written interrogatories to a person who made a written statement under oath or to file an answering written statement under oath. Documentary evidence, a transcript of proceedings upon arraignment, plea, or sentence, and a transcript of oral testimony introduced in a previous application for writ of habeas corpus by or on behalf of the same person are admissible in evidence. The Court accepts a declaration in a response to an order to show cause in a habeas corpus proceeding as true, if not formally denied, except to the extent that the Court from the evidence finds that it is not true. 

Section 6.3407. Appeal.tc "Section 6.3407. Appeal." \l 5 A final order in a habeas corpus proceeding is subject to appeal. The Court may stay execution of the order, admit the person imprisoned or restrained to bail pending action on appeal, or direct that the final order take effect pending action on appeal or without waiting for the time for filing notice of appeal to expire. 

Chapter 35. Maritime Libeltc "Chapter 35. Maritime Libel" \l 4
Section 6.3501. Notice of libel.tc "Section 6.3501. Notice of libel." \l 5 Upon the filing of a libel, notice of the seizure and of the forfeiture proceedings issues to the reputed owner of the vessel and to a reputed holder of a lien upon it in a manner determined by the Court. Failure of actual notice to reach the owner does not invalidate the proceedings if seizure of the vessel was in accordance with this chapter or pursuant to a warrant of arrest issued by the Court. 

Section 6.3502. Claims.tc "Section 6.3502. Claims." \l 5
(1) At any time within forty-five days after seizure or arrest of the vessel, or such longer time as the Court may allow, a claimant of a vessel seized pursuant to this chapter may file in Court, a statement of his interest in the vessel. Upon filing of a statement the Court following such notice as it determines justice requires proceeds to adjudicate the interests in the vessel, tackle, apparel, furniture and equipment, and determines whether their condemnation and forfeiture are appropriate.

(2) If a claimant is the owner or a person otherwise entitled to the vessel's immediate possession, he has the burden of proving a violation occurred without his knowledge or without negligence on his part. Upon satisfactory proof that the violation occurred without his knowledge or negligence on his part, he is entitled to a return of the vessel, together with its tackle, apparel, furniture and equipment.  If the claimant is a lien holder, upon satisfactory proof that the violation occurred without his knowledge or any negligence on his part, he is entitled to have the amount of his lien determined and protected in the manner and to the extent the Court determines that justice requires in a judgment entered pursuant to this chapter. 

Section 6.3503. Forfeiture and sale. tc "Section 6.3503. Forfeiture and sale. " \l 5If the Court finds in favor of the libelant, the Court condemns and declares the vessel forfeit together with its tackle, apparel, furniture and equipment, and orders the sale of the vessel at public auction, or orders the vessel forfeited to the Government for its use, subject to provisions which the Court determines justice requires for the protection of liens determined in accordance with Section 6.3502. 

Section 6.3504. Disposition of proceeds.tc "Section 6.3504. Disposition of proceeds." \l 5 Disposition of proceeds pursuant to this chapter is in the following order:

(1) the payment of the expenses of the proceedings of forfeiture and sale, including expenses of seizure, custody of the vessel, and advertising, and court costs; 

(2) the payment of liens to the extent that the Court has determined they have protection pursuant to Section 6.3502; and 

(3) deposit in the State Revenue Fund. 

Section 6.3505. Return.tc "Section 6.3505. Return." \l 5 Upon the entry of judgment in favor of a claimant who is the owner of a vessel, or a person otherwise entitled to its immediate possession, the Government immediately returns to him all property seized or arrested. If the Court determines there was reasonable cause for the seizure or arrest, the claimant is not entitled to costs, and the person who made the seizure is not liable for the seizure. 

Section 6.3506. Settlement. tc "Section 6.3506. Settlement. " \l 5The Governor may settle a claim for forfeiture pursuant to this chapter at any time on or upon terms and conditions he deems reasonable and just. The Governor may remit or mitigate the forfeiture or order discontinuance of prosecution. The Governor may not exercise his authority to deprive a person of an award made before settlement without the person's consent. 

Chapter 36. State Acquisition of Private Land tc "Chapter 36. State Acquisition of Private Land " \l 4
Section 6.3601. Initiation of Court Action.tc "Section 6.3601. Initiation of Court Action." \l 5 At the Governor's direction, the Attorney General initiates an action to acquire an interest in private land on behalf of the State by:  

(1) Filing with the Court a complaint naming the State of Kosrae as plaintiff and naming as defendants all interested parties which are all persons holding or claiming legal interest in the land or interest sought by the State. The complaint contains an explanation of the interest sought by the State, an exact description of the land affected, the public purpose for which the interest is sought, a showing that the land and the interest are highly suited to their intended use, and the State's determination of fair compensation to the defendants for the interest sought;     

(2) Filing with the Court a Statement of Compliance showing the State's compliance with the requirements of Title 11, Section 11.103. The Statement of Compliance contains:

(a) A summary of the State's efforts to Identify and contact all interested parties and any information or belief the State has regarding unknown or uncontacted interested parties; 

(b) A summary of the State's effort to acquire the interest in private land with the consent of the interested parties, including efforts to avoid substantial hardship to the interested parties in consideration of their personal circumstances; and 

(c) Attachment of all documents provided to the defendants pursuant to Title 11, Section 11.103 and any documents received from the defendants pursuant to that section. 

(3) Lodge with the Court for deposit in a separate interest bearing account a sum equal to the amount offered by the State as fair compensation to the defendants for the interest in land sought by the State.

Background

Added by State Law 5-39.

Section 6.3602. Procedure.tc "Section 6.3602. Procedure." \l 5 The Kosrae State Court Rules of Civil Procedure govern the procedure for actions brought under this chapter except:

(1) The proceedings are scheduled on an accelerated basis. Except upon motion showing extraordinary circumstances a judgment is rendered within 120 days of the action being filed. 

(2) Notice of the accelerated nature of the proceedings is issued with the summons served upon each defendant. 

(3) The State may join as defendants in one action all interested parties in the acquisition of an interest in land sought for a single public purpose.

(4) The costs of an action brought under this chapter, including costs incurred by the Court in the valuation of an interest in land, are paid by the State. 

Background

Added by State Law 5-39.

Section 6.3603. Trial.tc "Section 6.3603. Trial." \l 5
(1) Except upon a motion showing extraordinary circumstances, the issues at the trial of an action brought under this chapter are limited to the following:

(a) The suitability of the land and the interest sought for their intended use;

(b) The ownership of the interest sought by the State; 

(c) The State's good faith in its efforts to gain the consent of the interested parties;

(d) The reasonableness of the State's efforts to avoid substantial hardship to the interested parties in consideration of their personal circumstances; and

(e) The fairness of the compensation offered to each defendant for the interest in land sought by the State.

(2) The State is entitled to a presumption in its favor on each [of] the trial issues with regard to any defendant who fails to timely respond to the State's written request made pursuant to Title 11, Section 11.103. 

(3) Where ownership of the interest in land to be acquired by the State is in dispute and substantial hardship is not found as to any defendant involved in the dispute, the Court may establish the fair compensation for the interest and allow its ownership to be established in a separate interpleader action.

Background

Added by State Law 5-39.

Section 6.3604. Valuation of Land. tc "Section 6.3604. Valuation of Land. " \l 5The Court uses any available equitable means of determining the fair value of the interest in land to be acquired by the State.

Background

Added by State Law 5-39.

Chapter 37.  Guardianship

Section 6.3701. Jurisdiction.  The Court has jurisdiction over guardianship proceedings.  The court has jurisdiction to appoint guardians of minors and adult persons.

Section 6.3702. Definitions. In this chapter:



(1) “Guardian” is a person appointed by the court to oversee the personal, financial and or business affairs of the person.



(2) “Guardianship proceeding” is a proceeding to appoint a guardian for an incapacitated person.




(3) “Incapacitated person” means any person who is impaired by reason of mental illness, mental deficiency, physical illness or disability, advanced age, chronic use of drugs, chronic intoxication, minority or other cause to the extent that the person lacks sufficient understanding or capacity to make or communicate responsible decisions concerning one’s person.




(4) A “ward” is a person for whom a guardian has been appointed.

Section 6.3703. Natural guardian of person alleged to be incapacitated; other persons who may be appointed as a guardian.



(1) The father and mother of an incapacitated person are jointly and severally the natural guardians of his person and property.  If either parent dies or abandons the family or is incapable for ant reason to act as guardian, the guardianship is transferred upon the other parent.  When the parents live apart, the court may award guardianship to either of them, having special regard to the interests of the incapacitated person.  Under this subsection, the father and mother are those persons who have been caring for the incapacitated person at the time of the filing of the petition.  The father and mother may be biological or adoptive parents.



(2) If neither of the parents of the incapacitated person is available to act as guardian pursuant to subsection (1), subsection (2), the court shall determine and appoint, after [reasonable] inquiry, any other citizen residing in the State who is willing, able and suitable to be appointed as guardian for the incapacitated person.

Section 6.3704. Procedure for court appointment of a guardian of an incapacitated person.



(1) The incapacitated person or any person interested in his welfare may petition the court for a finding of incapacity and appointment of a guardian for the person.



(2) After the filing of the petition, the court shall set a date for hearing on the issue of incapacity.  The petition shall be subject to the requirements of notice as specified in section 6.3708.




(3) The court may order the person alleged to be incapacitated be examined by a licensed physician or psychologist appointed by the court, who shall submit a report in writing to the court within 20 days of the examination.  The physician or psychologist may also be required to testify in court regarding the examination, the results and opinions regarding the person alleged to be incapacitated.  




(4)   The person seeking to be appointed as guardian shall submit information relating to the proposed residence and care of the person alleged to be incapacitated.  Such information shall be submitted in the petition.




(5)  The person alleged to be incapacitated is entitled to be present at the hearing in person, and to see or hear all evidence bearing upon the person’s condition.  The person alleged to be incapacitated is entitled to be represented by counsel, to present evidence, to cross-examine [witnesses] including any person submitting a report.  The issue of capacity may be determined at a [closed] hearing.

Section 6.3705. Finding; order of appointment.  The court may appoint any competent person, subject to 6.3703, whose appointment would be in the best interest of the alleged incapacitated person, as a guardian if the court is satisfied that the person for whom the guardian is sought is incapacitated, and that the appointment is necessary or desirable as a means of providing continuing care and supervision of the person.  The order of appointment may limit or otherwise modify the power of the guardian and may specify areas in which the ward shall retain the power to make and carry out decisions concerning the ward’s person.  The court may make any other order necessary in the best interest of the incapacitated person, including, but not limited to, [an] accounting of the funds and assets of the guardian’s ward.  

Section 6.3706.  Termination of guardianship for incapacitated person.




(1)  The authority and responsibility of a guardian for an incapacitated  person terminates upon the death of the guardian or the ward, the determination of incapacity of the guardian, or upon removal or resignation as provided in section 6.3707.  Termination does not affect the guardian’s liability for prior acts and the guardian’s obligation to account for funds and assets of the guardian’s ward.  




(2)  The ward, the guardian of the ward , or any other interested person may petition the court to terminate the guardianship.  A ward seeking termination of guardianship is entitled to the same rights and procedures as in an original proceeding for appointment of a guardian under section 6.3704.  The court, upon determining that the disability or incapacity of the ward has ceased, may terminate the guardianship and make other orders as necessary for the best interest of the former ward.

Section 6.3707.  Removal or resignation of guardian; termination of incapacity.

   


(1)  On petition of the ward or any person interested in the ward’s welfare, the court may remove a guardian and appoint a successor if in the best interest of the ward.  On petition of the guardian, the court may accept the [guardian’s] resignation and make any other order which may be appropriate and in the best interest of the ward.




(2)  The ward or any person interested in the ward’s welfare may petition for an order that the ward is no longer incapacitated, and for removal resignation of the guardian.  A request for this order may be made by informal letter to the court.




(3)  Before removing a guardian, accepting the resignation of a guardian, or ordering that a ward’s incapacity has terminated, the court shall follow the procedures in section 6.3704 to safeguard the rights of the ward.




(4)  The notice provisions in Section 6.3708 shall apply to petition for removal or resignation of the guardian under this section.  

Section 6.3708.  Notices in guardianship proceedings.




(1)  In a proceeding for the appointment, resignation or removal of a guardian for an incapacitated person, notice of the time and place of hearing shall be given by the petitioner to each of the following:





(a)  The ward or person alleged to be incapacitated, for whom the proceeding has been commenced and the ward’s or person’s spouse, parents and adult children;





(b)  Any person who is serving as the guardian of the ward or person; and





(c)  In case no other person is notified under paragraph (a), at least one of the ward’s or person’s closest adult relatives, if any can be found.




(2)  Notice shall be served personally on the ward or alleged incapacitated person, the person’s spouse, the person’s parents, and the person’s adult children, if they can be found within the State.  Those persons who cannot be found within the State and whose address is known shall be given notice by certified mail, return receipt requested.  In addition to service upon persons specified in subsection (1), a copy of any petition for the appointment, resignation or removal of a guardian of an incapacitated person shall be posted at the FSM Post Office in Tofol, and at all Municipal Offices for a period of not less than 30 days prior to the date of the hearing.

Background

Added by State Law 6-142.


  Part IV.  Criminal Proceedingstc "Part IV.  Criminal Proceedings" \l 3
Chapter 41.  Proceduretc "Chapter 41.  Procedure" \l 4
Section 6.4101. Process obligatory upon Police.tc "Section 6.4101. Process obligatory upon Police." \l 5
(1) Process in a criminal proceeding, contempt proceeding, or in juvenile delinquency proceeding, issued pursuant to law or rule, is obligatory upon a police officer having knowledge thereof. A police officer who receives process promptly makes a diligent effort to execute or serve it either personally or through another police officer. 

(2) This section applies to a show cause order in contempt, an order of attachment of a person, a summons, an order issued in a civil contempt proceeding or juvenile delinquency proceeding, and to process in a criminal proceeding. 

Section 6.4102. Dismissal.tc "Section 6.4102. Dismissal." \l 5 The Attorney General may by leave of Court file a dismissal of an information, complaint or citation to terminate a prosecution. Filing of a dismissal may not occur during trial without the accused's consent. If there is unnecessary delay in bringing an accused to trial, the Court may dismiss an information, complaint, or citation. 

Section 6.4103. Security to keep the peace.tc "Section 6.4103. Security to keep the peace." \l 5
(1) Upon filing of a complaint that a person has threatened or is likely to commit an offense against the person or property of another the Court examines under oath the complainant and witnesses, and has the complaint put in writing for signature under oath by the complainant. 

(2) If the Court reasonably believes that an offense may occur, the Court issues a warrant to a police officer, stating the substance of the complaint and directing the officer to apprehend the accused and bring him before the Court at a certain time. 

(3) If the accused denies the complaint, the Court examines the complainant under oath. If it appears that there is no reasonable ground to fear the commission of an offense, the Court discharges the accused. If the Court determines that the prosecution was malicious and without proper cause, it may enter judgment against the complainant for the costs of the prosecution. 

(4) If the Court finds there is good cause to fear the commission of an offense, it may require the accused to enter into an undertaking in a sum the Court finds reasonable, to keep the peace toward the Government and the complainant. The accused deposits the sum in cash with the Court or with Court approval gives bond in the same amount with sufficient surety. If the accused does not affect the undertaking, the Court may find the accused in contempt. 

(5) An undertaking to keep the peace is valid and binding for six months, subject to extension upon renewal of the complaint. If the accused effects the undertaking, the Court discharges him. If the accused does not effect the undertaking, the Court may find the accused in contempt of Court. 

(6) If the Court finds after hearing that the defendant has violated an undertaking to keep the peace, the Court may direct a forfeiture of the whole or part of the deposit or bond, enforcing the forfeiture as in a forfeiture of bail. If the accused fulfills an undertaking to keep the peace, the Court returns his deposit or releases his bond. 

Section 6.4104. Motor vehicle offense.tc "Section 6.4104. Motor vehicle offense." \l 5 By rule the Court may provide:

(1) a procedure for pre-trial payment of a fine in lieu of trial for an offense provided in Chapter 7 of Title 13; and 

(2) a schedule of fines. 

Chapter 42.  Arrest Warranttc "Chapter 42.  Arrest Warrant" \l 4
Section 6.4201. Issuance of warrant. tc "Section 6.4201. Issuance of warrant. " \l 5Only a justice of the Court issues a warrant of arrest. 

Section 6.4202. Citation.tc "Section 6.4202. Citation." \l 5 When a police officer may lawfully arrest a person without a warrant he may serve a citation upon the person in lieu of arrest, if he determines that the public interest does not require an arrest. 

Section 6.4203. Complaint following arrest without warrant.tc "Section 6.4203. Complaint following arrest without warrant." \l 5 When a person arrested without a warrant comes before the Court and a complaint has not yet issued, the Court orders that a complaint issue forthwith. 

Section 6.4204. Effect of irregularity. tc "Section 6.4204. Effect of irregularity. " \l 5The appellate court does not invalidate or set aside a Court proceeding, finding, order, or sentence because of an error or omission, technical or otherwise, in an arrest warrant, unless it finds that the error or omission has prejudiced an accused. 

Section 6.4205. Warrant or penal summons upon complaint.tc "Section 6.4205. Warrant or penal summons upon complaint." \l 5
(1) A person seeking the issuance of an arrest warrant personally appears and makes a complaint before the Court. 

(2) If the complaint states the essential facts constituting an offense by a person named or described therein, and if the Court finds probable cause to believe commission of the offense complained of by the person named or described, the Court may issue a warrant for arrest of the person, or a penal summons. 

(3) If the Court is doubtful that a complaint states sufficient grounds for the issuance of an arrest warrant or penal summons, and if the complainant consents, it may refer the complaint to the Office of the Attorney General for investigation and report, withholding action for a reasonable time pending report by the Office of the Attorney General. If the complainant does not consent to a referral, or, if following referral the Court does not receive the report within a reasonable time, the Court examines under oath the complainant, witnesses offered by the complainant and other witnesses summoned by the Court, giving the accused the opportunity to be present and defend. If the Court is satisfied from a report by the Office of the Attorney General that there is probable cause to believe commission of the complained offense by the accused, it issues an arrest warrant or penal summons. 

Section 6.4206. Use of penal summons.tc "Section 6.4206. Use of penal summons." \l 5
(1) For a misdemeanor the Court issues a penal summons to appear before the Court at a time and place stated in the penal summons, unless the Court finds that the public interest requires the accused's arrest. 

(2) Upon request of a complainant the Court may issue a penal summons. 

(3) If following service of a penal summons an accused fails to appear in response to the penal summons for cause found inadequate by the Court, the Court issues an arrest warrant. 

Section 6.4207. Execution of warrant; service of penal summons. tc "Section 6.4207. Execution of warrant, service of penal summons. " \l 5A police officer or person authorized in a warrant or penal summons executes the warrant or serves the summons within the State.  Service of a penal summons is upon the accused by delivering a copy to him personally and explaining its substance to him in a language he understands or by leaving it at the accused's dwelling house or usual place of employment or business with a person of suitable age and discretion then residing or employed therein and explaining its substance to him.          

Section 6.4208. Return of servicetc "Section 6.4208. Return of service" \l 5.

(1) A person who has executed a warrant writes on the warrant his signed statement of arrest, showing the date and place of arrest, and delivers the warrant to the Court. 

(2) At or before the time stated in a penal summons for appearance of an accused the person who receives the summons for service writes on the summons a signed statement of his actions and delivers the summons to the Court. If he has served the summons, the report states the date, place, and method of service. 

Section 6.4209. Issuance of arrest warrant or penal summons on information.tc "Section 6.4209. Issuance of arrest warrant or penal summons on information." \l 5 The Attorney General or person designated in writing by him may file in the Court signed application for the issuance of an arrest warrant or penal summons. If the information states the essential facts constituting an offense by a person named or described in the information with a supporting written sworn statement, showing to the Court's satisfaction that there is probable cause to believe the commission of the offense by the person named or described, the Court, upon request of the Attorney General, issues a warrant or summons as provided in Section 6.4205 (2). 

Chapter 43.  Search Warranttc "Chapter 43.  Search Warrant" \l 4
Section 6.4301. Definition.tc "Section 6.4301. Definition." \l 5 In this chapter the term "property" includes a document, book, paper, or tangible object. 

Section 6.4302. Issuance of warrant.tc "Section 6.4302. Issuance of warrant." \l 5 Only a justice of the Court issues a search warrant. 

Section 6.4303. Property subject to warrant.tc "Section 6.4303. Property subject to warrant." \l 5 A search warrant may apply only to the following: 

(1) property, of which the law prohibits possession; 

(2) property stolen or taken under false pretenses or embezzled, or found and fraudulently appropriated; 

(3) a forged instrument or counterfeit coin intended for passing or an instrument or material for making them; 

(4) arms or munitions prepared for insurrection or riot; 

(5) property needed as evidence or otherwise in the trial of an accused; or 

(6) property designed, or intended for use, in the commission of an offense. 

Section 6.4304. Procedure.tc "Section 6.4304. Procedure." \l 5 A person who seeks issuance of a search warrant personally appears before the Court and makes application setting forth the grounds for issuance. The Court may receive a supporting statement under oath. The application and statement may be either written or oral. If the Court finds practicable, it places an oral application in writing for signature and oath by the person making it. If the Court is satisfied that grounds for the application exist or that there is probable cause to find that they exist, it issues a search warrant identifying the property and naming or describing the person or place for search. 

Section 6.4305. Time of execution and return.tc "Section 6.4305. Time of execution and return." \l 5 A search warrant orders a police officer to search the person or place named for the stated property. A warrant orders service in the daytime, except that, if an application for warrant or a statement under oath in support of the application state with certainty that the property is on the person or in the place for search, the warrant may direct execution at any time. A warrant designates that the Court will receive return of the warrant. It designates the period for execution and return of the warrant which does not exceed ten days. 

Section 6.4306. Execution and return of warrant.tc "Section 6.4306. Execution and return of warrant." \l 5 

(1) The person seizing property pursuant to a search warrant gives to the person from whom or from whose premises he seized the property a copy of the warrant and a receipt for the seized property or leaves the copy and receipt at the place from which he seized the property. 

(2) Promptly following completion of the search, the person executing a search warrant writes on the warrant a signed statement of action taken pursuant to the warrant, showing the date of the search, the person or place searched, and the person to whom he gave a copy of the warrant and a receipt for the property taken or the place where he left the copy and receipt. He delivers to the Court the warrant, with a written inventory of property taken, and the property seized. 

(3) The seizing person writes the inventory in the presence of the applicant for the warrant and the person from whose possession or premises he seized the property, or in the presence of at least one credible person other than the applicant for the warrant or the person from whose possession or premises he seized the property following the seizing person's signed sworn statement that the inventory is a true account of all property seized by him pursuant to the warrant. Upon return of a search warrant and a request the Court provides a copy of an inventory to the person from whom or from whose premises the executing person seized the property and to the applicant for the warrant. 

Section 6.4307. Hearing following return of search warrant.tc "Section 6.4307. Hearing following return of search warrant." \l 5 If a person contests the grounds on which a warrant has issued, upon return of the warrant the Court hears testimony, reducing the testimony of each witness to writing for the witness' signature. If the Court finds that the seized property is not the property described in the warrant or that probable cause does not exist for the grounds upon which the Court issued the warrant, the Court orders restoration of the property to the person from whom the executing party seized it. If it appears to the Court that the seized property is the property described in the warrant and that probable cause exists for the grounds upon which it issued the warrant, the Court orders retention or disposal of the property by the Government pursuant to law. 

Section 6.4308. [Filing] of search warrant and accompanying papers.tc "Section 6.4308. Filling Filing of search warrant and accompanying papers." \l 5 Upon return of a warrant the Court retains together the warrant, the inventory, relevant documents, and an order made for disposition of the seized property. 

Section 6.4309. Entrance for execution of warrant.tc "Section 6.4309. Entrance for execution of warrant." \l 5 If a search warrant designates a building or ship as a place for search, the person executing the warrant may enter without demanding permission if he finds the building or ship open. If he finds the building or ship closed, he first demands entrance in a loud voice and states that he wants to execute a search warrant. If an occupant does not immediately open the door, gate, or bar to entrance, the executing person may force an entrance, by breaking if necessary. Upon entering he may demand that an occupant open for inspection a part of the building or ship, a closet, or closed space within the area designated in the warrant in which he has reason to suspect concealment of the property. If refused, he may gain access by breaking. A demand or statement of a person executing a search warrant is in a language known to an occupant. 

Section 6.4310. Motion for return of property and suppression of evidence.tc "Section 6.4310. Motion for return of property and suppression of evidence." \l 5 A person aggrieved by an unlawful search or seizure may move for return of the property and suppression of the use of seized property as evidence. A motion to suppress occurs before trial or hearing unless opportunity did not exist before trial or hearing or the accused was not aware of the ground for the motion, or the Court entertains the motion at the trial or hearing. Upon the making of a motion the Court reviews an order made upon the return of the warrant and receives evidence on an issue of fact. If the Court grants the motion, it orders the return of the seized property to the owner, unless it is subject to lawful detention, and orders that the property is not admissible in evidence. 

Section 6.4311. Sale of perishable property.tc "Section 6.4311. Sale of perishable property." \l 5 The Court may order the sale of perishable seized property and disposition of the proceeds pursuant to law or rule. 

Section 6.4312. Effect of irregularity.tc "Section 6.4312. Effect of irregularity." \l 5 The appellate court does not invalidate or set aside a court proceeding, finding, order, or sentence for an error or omission, technical or otherwise, in a search warrant proceeding, unless it finds that the error or omission has prejudiced the accused. 

Chapter 44.  Accused's Rightstc "Chapter 44.  Accused's Rights" \l 4
Section 6.4401. Rights.tc "Section 6.4401. Rights." \l 5 An accused has the right to:

(1) have in advance of trial a copy of the charge upon which he is to be tried; 

(2) consult counsel before trial and to have counsel of his choosing defend him at trial; 

(3) apply to the Court for a continuance to prepare his defense, which the Court grants upon finding that prejudice to the defendant's defense would occur without an extension; 

(4) call at trial witnesses of his choosing and to have witnesses summoned by the Court at his request; 

(5) on his initiative give evidence on his own behalf at trial; and 

(6) have proceedings interpreted for his benefit when he is unable to understand them. 

Chapter 45.  Pre-trial Matterstc "Chapter 45.  Pre-trial Matters" \l 4
Section 6.4501. Prosecution.tc "Section 6.4501. Prosecution." \l 5 The conduct of a criminal prosecution is in the name of the State of Kosrae. 

Section 6.4502. Initial appearance.tc "Section 6.4502. Initial appearance." \l 5
(1) Upon arrest or within a reasonable time after arrest an accused comes before the Court in an initial appearance at which the Court:

(a) informs the accused of: 

(1) the charge;

(2) the right to counsel; 

(3) the right to release on bail pursuant to law; and

(b) allows the accused reasonable time and opportunity to consult counsel upon his request; 

(c) informs the accused of his right to a preliminary examination, to waive the examination, and the consequences of waiver; 

(d) informs the accused that he is free to refrain from making a statement and that the prosecution may use a statement against him; and 

(e) sets bail pursuant to law, upon the accused's request, or alters bail previously set, in its discretion.

(2) The Court does not request the accused person to plead at an initial appearance. 

Section 6.4503. Preliminary examination.tc "Section 6.4503. Preliminary examination." \l 5
(1) If an accused does not waive preliminary examination, the Court hears the evidence at a preliminary examination within a reasonable time following an initial appearance.

(2) If before trial the Court has released an accused on bail or personal recognizance and the accused requests a preliminary examination by the Court, the Court sets a preliminary examination, giving the accused and the State reasonable notice. 

(3) The Court grants a reasonable continuance at the accused's or State's request for the preparation of evidence. The accused has the right to release on bail pursuant to law during a continuance. 

(4) In a preliminary examination an accused may cross-examine witnesses against him and may introduce evidence in his own behalf. 

(5) If an accused waives preliminary examination or, if from the evidence it appears to the Court that there is probable cause to believe that the accused has committed an offense, the Court:

(a) sets trial;                

(b) fixes, continues, or alters bail pursuant to law; and

(c) commits the accused to jail to await trial if the Court does not allow release on bail or personal recognizance.

(6) If following the preliminary examination it appears to the Court that the warrant of arrest, complaint or other statement of the charge does not properly name or describe the accused or that, although not guilty of the offense specified, there is probable cause to find that the accused has committed some other offense, the Court holds the accused to answer for the offense shown by the evidence. 

(7) If the accused does not waive preliminary examination and from the evidence it does not appear to the Court that there is probable cause to believe that the accused has committed an offense, the Court discharges him. 

Chapter 46.  Bailtc "Chapter 46.  Bail" \l 4
Section 6.4601. Right.tc "Section 6.4601. Right." \l 5 A person arrested for an offense has the right to release by the Court on bail before conviction, unless he is under the influence of intoxicating drink or drugs and the Court determines that he will be offensive to the general public. 

Section 6.4602. Setting.tc "Section 6.4602. Setting." \l 5 The Court may set bail upon issuance of an arrest warrant by endorsement on the warrant, or at any time prior to conviction. The Court may release a person following a stay of execution of sentence. 

Section 6.4603. Notice by Police.tc "Section 6.4603. Notice by Police." \l 5 When an arrested person, for whom the Court has not set bail or to whom has once denied bail in the case of murder in the first degree, notifies a police officer that he wants to give bail, the police officer through his chain of command notifies the Court which may order the appearance of the arrested person before the Court. 

Section 6.4604. Amount.tc "Section 6.4604. Amount." \l 5 The Court sets bail in an amount which it finds will insure the accused's presence in the future, taking into account the nature and circumstances of the offense charged, the weight of the evidence against the accused, the danger the accused poses to the community, and the accused's financial ability and character. 

Section 6.4605. Form and disposition; sureties.tc "Section 6.4605. Form and disposition; sureties." \l 5 The Court may accept cash or bonds or notes of the United States as bail. Upon giving of a bail bond the Court may require a surety. The Court may accept a person of good standing in the community who is in a position of moral or customary authority over the accused, such as his father or the head of his extended family group, as surety without the pledging of property if the [the] Court considers that the surety will reasonably guarantee the appearance of the accused. Otherwise, a surety is not acceptable unless the combined net worth beyond all just debts and obligations is not less than the amount of the bond. The Court may require a surety to furnish proof of his sufficiency by oath or otherwise. The Clerk of Court has custody of all property, money and materials given as bail. 

Section 6.4606. Modification.tc "Section 6.4606. Modification." \l 5 For cause shown the Court may increase or decrease the amount of bail, require an additional surety, or allow a substitution of surety. If the Court requires an increase with [in] the amount of bail or an additional surety, it may order the accused's detention unless he gives bail in the increased amount or furnishes the additional surety. 

Section 6.4607. Exoneration and release.tc "Section 6.4607. Exoneration and release." \l 5 Upon the satisfaction of bail conditions, a deposit of cash in the amount of a bail bond, or a timely surrender of the accused into custody, the Court exonerates an obligor and releases the bail. 

Section 6.4608. Personal recognizance. tc "Section 6.4608. Personal recognizance. " \l 5In the case of arrest for a misdemeanor the Court may order an accused's release on personal recognizance in a sum set by the Court, or without security, into the custody of a responsible member of the community, if the accused's usual place of abode or business or employment is in the State. 

Chapter 47. Witnessestc "Chapter 47. Witnesses" \l 4
Section 6.4701. Summons. tc "Section 6.4701. Summons. " \l 5The Court or a Court official authorized in writing by the Court, may issue a witness summons in a proceeding. The Court may determine that a person's failure without adequate excuse to obey a witness summons is a contempt of court. 

Section 6.4702. Detention. tc "Section 6.4702. Detention. " \l 5If the Court has cause to find that a material witness may be subject to intimidation or, for other reason unavailable at trial, the Court may make a written order for his detention, for a period not exceeding twenty-one days without the issuance of a further order. A person detained as a material witness has the right to release upon giving bail for his appearance as witness in an amount fixed by the Court or the appellate court. The Court or appellate court may order the witness' release without bail if his detention exceeds an unreasonable length of time and may modify the bail requirements at any time.  

Chapter 48. Juveniles  tc "Chapter 48. Juveniles  " \l 4
Section 6.4801. Definition.tc "Section 6.4801. Definition." \l 5 In this chapter:

(1) "Delinquent child" includes a minor who violates State or national law, except a traffic law; [who] does not subject himself to the reasonable control of a parent, teacher, guardian, or custodian, being wayward or habitually disobedient; [who] is habitually absent from home or school without good reason; or [who] injures or endangers his or other's morals or health. 

(2) "Juvenile traffic offender" is a minor who violates a State traffic law. 

Section 6.4802. Procedures.tc "Section 6.4802. Procedures." \l 5 The Court by rule provides a flexible procedure for a criminal proceeding involving an accused who is a minor, including:

(1) report by a welfare or probation officer in advance of trial; 

(2) detention, when necessary, apart from adult offenders; 

(3) an informal hearing in closed session; and

(4) interrogation of parent or guardian and release in his custody if appropriate.

A criminal proceeding involving a minor occurs in accordance with this chapter and rule, except that the Court may treat an offender over the age of sixteen in all respects as an adult if the Court determines that his physical and mental maturity justify. 

Section 6.4803. Finding of delinquency.tc "Section 6.4803. Finding of delinquency." \l 5 A Court finding that a person is a delinquent child does not constitute a criminal conviction. 

Section 6.4804. Contributing to delinquency. tc "Section 6.4804. Contributing to delinquency. " \l 5If in a juvenile delinquency proceeding the Court finds that a person is encouraging, causing, or contributing to an act or condition which results in an adjudication of the delinquency of a child, the Court may require the person to come before it, and after hearing, order the person to perform a duty owed by the person to the child, or refrain from doing anything inconsistent with a duty, and, upon the person's failure to comply with the order, proceed against him for criminal or civil contempt. 

Section 6.4805. Appeal.tc "Section 6.4805. Appeal." \l 5 An adjudication or order in a juvenile delinquency proceeding is subject to appeal as in civil actions, without the payment of the filing fee. 

Section 6.4806. Confinement.tc "Section 6.4806. Confinement." \l 5 The court may order the confinement of a delinquent child in a place, under conditions, and for a period not exceeding the period of confinement provided by law for the offense which the Court determines are in the delinquent child's best interests. 

Section 6.4807. Liability of parent for act of child.tc "Section 6.4807. Liability of parent for act of child." \l 5
(1) A parent or guardian having custody of a minor has the duty to control the minor and has the power to exercise parental control and authority over the minor. If the Court finds at a hearing that a parent or guardian having custody of a minor has failed or neglected to subject him to reasonable parental control and authority, and that the failure or neglect is the proximate cause of the minor's act upon which the Court based a finding of delinquency, the Court may require the parent or guardian to enter into a recognizance with sufficient surety, in an amount which the Court finds reasonable, conditioned upon the faithful discharge of the conditions of probation of the minor.

(2) If the child commits a subsequent act for which the Court finds him delinquent, or violates a condition of probation and the Court finds at a hearing that the failure or neglect of the parent or guardian to subject him to reasonable parental control and authority or to faithfully discharge a condition of the minor's probation is the proximate cause of the minor's act upon which the Court bases the subsequent finding of delinquency, or by which the minor violated a conditions of probation, the Court may order application of the recognizance in payment of damage caused by the minor, for payment into the Treasury.

(3)  A parent or guardian having the power to exercise parental control over a minor shall be liable for any fine and/or for any damage award imposed on the minor for the commission of a motor vehicle offense described in Kosrae State Code Title 13, Chapter 7.  The Court may enforce this liability as it would any monetary judgment.

Background

Subsection (3) was added by State Law 7-14

Section 6.4808.  Juvenile traffic offenders.  Juvenile traffic offenders shall be subject to citation and prosecution for the commission of any motor vehicle offense described in Kosrae State Code Title 13, Chapter 7, to the same extent as an adult.  The Court shall treat juvenile traffic offenders in all respects as an adult.

Background 

Added by State Law 7-14.

Chapter 49. Sentencingtc "Chapter 49. Sentencing" \l 4
Section 6.4901. Sentencing.tc "Section 6.4901. Sentencing." \l 5 In imposing or suspending the execution of a sentence, or in suspending the imposition of sentence and granting probation, the Court gives due recognition to the State's custom and traditionxe "tradition" and may hear evidence of the convicted's good or bad character, including a criminal record. 

Section 6.4902. Fine.tc "Section 6.4902. Fine." \l 5 When an offense is punishable by fine the Court may give directions regarding payment of a fine as it finds just. Upon default of payment of a fine the Court at any time may order the defendant's imprisonment for a period of time in its discretion, and may modify an order as it finds justice requires, until full payment of a fine or the completion of an imprisonment ordered in default of payment. An accused has a right to be heard before the Court imposes or modifies a sentence. A period of imprisonment pursuant to this section does not exceed the period of time provided by law for the offense. 

Section 6.4903. Residence.tc "Section 6.4903. Residence." \l 5 In lieu of or in addition to other lawful punishment, the Court may order that a person found guilty of an offense establish and maintain a place of residence within a specified area for a period not exceeding the period of imprisonment provided by law for the offense. 

Section 6.4904. Restitution, compensation and forfeiture. tc "Section 6.4904. Restitution, compensation and forfeiture. " \l 5Upon conviction of the wrongful or unlawful sale, purchase, use or possession of property, or of a wilful wrong causing damage to another, in lieu of or in addition to other lawful punishment, the Court may order restitution or compensation to the owner or person damaged or the forfeiture of the property to the Government or a municipal government. 

Section 6.4905. Closing of business; revocation.tc "Section 6.4905. Closing of business, revocation." \l 5
(1) Upon conviction of an offense involving the sale of a harmful article or the operation of an unlawful business, in lieu of or in addition to other lawful punishment, the Court may order the vacating, or closing for a specified time, of the place of sale or business.  

(2) Upon conviction of an offense the Court may revoke a license or permit related to the offense granted pursuant to State law. 

Section 6.4906. Labortc "Section 6.4906. Labor" \l 5. If a sentence of imprisonment is applicable in lieu of ordering imprisonment, the Court may sentence the accused to perform hard labor in accordance with his physical ability on a public project for a period not exceeding the period of imprisonment provided by law for the offense. 

Section 6.4907. Place of confinement.tc "Section 6.4907. Place of confinement." \l 5 Upon sentencing a person to imprisonment the Court designates the place of confinement in the commitment order. 

Section 6.4908. Suspension of sentence.tc "Section 6.4908. Suspension of sentence." \l 5 In imposing a sentence of imprisonment upon a person convicted of an offense the Court may direct suspension of the execution of sentence on conditions. A court's subsequent conviction of the person of another offense has the effect of revoking the suspension of the execution of the previous sentence, unless the Court otherwise directs. 

Section 6.4909. Probation.tc "Section 6.4909. Probation." \l 5
(1) Upon entering a judgment of conviction the Court may suspend the imposition of sentence when satisfied that a suspension of sentence will serve the ends of justice and the best interests of the public and the defendant, and may direct that the suspension continue for a period of time, not exceeding the period provided by law for the offense upon conditions placing the person on probation, under the charge and supervision of a probation officer or other designated person designated during suspension. 

(2) Upon a convicted's violation of a condition of probation during a probationary period the Court may issue a warrant for the convicted's arrest, after giving the person an opportunity to be heard and to rebut evidence presented against him, revoke the probation. 

(3) Upon revocation of probation the Court may impose a sentence which it may have initially imposed if the Court has not suspended imposition of sentence. 

(4) The Court may at any time during a period of probation modify an order of suspension of imposition of sentence. When it finds a termination of probation serves the ends of justice and the best interests of the public and the defendant, and when the good conduct and reform of the person held on probation warrants it, the Court may at any time terminate the period of probation and discharge the convicted. If the Court has not revoked the order of probation and pronounced sentence, it discharges the defendant at the end of the period of probation. 

(5) Upon discharge of a convicted without imposition of sentence the Court vacates the judgment of conviction. 

(6) When the Court vacates a judgment of conviction in a proceeding pursuant to this section, no person may for any purpose treat the person who is the subject of the judgment as if the Court had convicted him in that proceeding. 

tc  \l 2 ""Title 7. AGENCIES AND GOVERNMENT FINANCED ENTERPRISES

Part I.  Agencies

Chapter 1.  Provisions of General Applicability to Agenciestc "Chapter 1.  Provisions of General Applicability to Agencies" \l 3
Section 7.101. Agencies: general.tc "Section 7.101. Agencies--general." \l 5 Agencies are Government instrumentalities established by law with operational and decisional independence within limits set by law. 

Section 7.102. Agencies; enumeration.tc "Section 7.102. Agencies--enumeration." \l 5 The agencies are:

(1)  The Broadcast Authority

(2)  The Election Commission

(3)   The Kosrae Island Resource Management Authority 
(4)  The Port Authority

(5)  The Land Commission (repealed effective October 1, 2001 by 







S.L. 7-126.  The law refers to (4) in error.)

(6)  The Parole Board

(7)  The Sports Council

(8)  The Scholarship Board

(9)  The Utility Authority

(10)  The Visitors Bureau

Background

Amended by State Law 8-118, 27 May 2004.  Amended by State Laws 4-117, 5-56, 5-68, 6-1, 6-158, 7-1, 7-62 and 7-91.  Note: State Law 7-62 included the Executive Service Appeals Board as Subsection (4); that agency was earlier repealed by State Law 6-156 and is, therefore, not included in this Code.
Section 7.103. Appointment process.tc "Section 7.103. Appointment process." \l 5 Unless otherwise provided by law, a member of an agency governing body takes office upon appointment by the Governor following the Legislature's consent by resolution to his nomination by the Governor. Upon nominating a member to a governing body the Governor states the vacancy which is the subject of the nomination. If the Legislature by resolution declines to consent to a nomination or if the Legislature on a vote fails to adopt a resolution confirming a nominee, the Governor submits a replacement nominee to the Legislature within 30 days. The Governor does not resubmit the name of a nominee who has failed to be confirmed for the same position during the term of that Legislature.

Background

Amended by State Law 4-46.
Section 7.104. Agency procedural rules.tc "Section 7.104. Agency procedural rules." \l 5 By January 1, 1986 the Attorney General prepares and provides a uniform simplified version of Robert's Rules of Order, Revised, by which an agency governing body conducts a meeting unless by unanimous vote of members present a governing body waives use of the rules for a meeting. Until the Attorney General provides the version a governing body proceeds by rules of its own choosing. 

Section 7.105. Vacancytc "Section 7.105. Vacancy" \l 5. A vacancy occurs in a membership in an agency governing body by the member's (1) submission of a written resignation to the body's presiding officer and to the Governor; (2) death; (3) incapacitating illness; (4) absence from three consecutive governing body meetings; (5) continuous absence from the State for a period exceeding six months; or (6) removal by the Legislature for malfeasance in the office. The process for filling a vacancy is pursuant to Section 7.103. The Governor promptly gives public notice of a vacancy. 

Section 7.106. Officers.tc "Section 7.106. Officers." \l 5 An agency governing body elects a chairman and vice-chairman by majority vote of the membership. If the chairman and vice-chairman are not in attendance at a meeting the membership chooses a chairman pro tempore. 

Section 7.107. Quorum.tc "Section 7.107. Quorum." \l 5 A quorum of an agency governing body is a majority of memberships, including ex-officio memberships. 

Section 7.108. Implied agency powers. tc "Section 7.108. Implied agency powers. " \l 5Agency powers include a power reasonably necessary to the performance of a power provided by law. 

Section 7.109. Inquiry.tc "Section 7.109. Inquiry." \l 5 An agency has the power and duty to consider a relevant matter brought to its attention and to make a responsive inquiry, if found appropriate. 

Section 7.110. Body meetings.  tc "Section 7.110. Body meetings. " \l 5An agency governing body meets upon call of the chairman or his lawful surrogate. A majority of the body may convene a meeting following its petition to the chairman for a meeting and his failure to call the meeting as petitioned.

Section 7.111.  Repealed by State Law 6-1.

Section 7.112. Holding over.tc "Section 7.112. Holding over." \l 5  Notwithstanding any other law, a member of an agency governing body holds office for no more than 3 months beyond his term until a successor takes office.  This Section applies to all members of agency governing bodies and state-appointed members of the government financed enterprises listed in Part II of this Title.

Background

Amended by State Law 7-72.

Section 7.113. Compensation of governing bodies. tc "Section 7.113. Compensation of governing bodies. " \l 5A member of an agency governing body receives compensation at prescribed rates, which may not exceed $20 per meeting, when they physically attend meetings of the body.  This Section applies to all members of agency governing bodies and state appointed members of the government financed enterprises listed in Part II of this Title.

Background

Added by S.L. 7-206. 

Section 7.114.  Repealed by State Law 7-1.
Section 7.115. Retirement: Benefits. Unless otherwise provided by law, an employee of an agency, other than those appointed by the Governor pursuant to this Chapter, is not older than sixty years of age. Subject to appropriation, an employee who has worked eighteen quarters for the Government and has retired from said employment after reaching fifty-five years of age may be eligible for pension benefits until he reaches sixty years of age. The Governor transmits to the Legislature no later than September 1 of each year a bill to appropriate the estimated amount of funds to be needed for the upcoming fiscal year, using for his estimate the rate of monthly benefits available to Social Security retirement beneficiaries. 

Background                                                                                                                                              

Added by State Law 5-155.

Chapter 2. The Broadcast Authoritytc "Chapter 2. The Broadcast Authority" \l 3
Section 7.201. The Broadcast Authority.tc "Section 7.201. The Broadcast Authority." \l 5 The Broadcast Authority has the power and duty to: 

(1) broadcast regular radio programming pursuant to law.

Cross-reference: 

For delayed effect see Section 1.304(1).

Section 7.202. Authority Board.tc "Section 7.202. Authority Board." \l 5 The Authority is directed by a board of five members who serve terms of two years. Until appointment of a majority of the board the Authority's affairs are managed by its highest ranking staff person. 

Section 7.203. Authority policy.tc "Section 7.203 Authority policy." \l 5 The board establishes, and supervises adherence to, Authority policy. A final Authority decision concerning programming is subject to review by the board. 

Section 7.204. Broadcast standards.tc "Section 7.204. Broadcast standards." \l 5
(1) Subject to reasonable regulation by the board, Authority policy and activities conform to the following broadcast standards: 

(a) reasonable access for the expression of opinion; 

(b) the opportunity to reply to criticism; 

(c) conformity to law;

(d) respect for community standards of decency; 

(e) independent, fair, and balanced reporting of the news.

(2) Authority policy allows for the presentation of a commercial broadcast message for a fee. 

Section 7.205. Access.tc "Section 7.205. Access." \l 5
(1) To ensure access the Authority adheres to the following:

(a) A candidate for elective office has free access to the use of broadcast facilities. A program submitted for broadcasting by a candidate is broadcast as submitted without preview or censorship or follow-up commentary by the Authority. A program submitted by a candidate may relate to any issue of public interest. Upon conclusion of program by a candidate, there is an announcement disclaiming Government and Authority responsibility for the views expressed. 

(b) The Authority gives an individual or representative of an identifiable group who holds views on an issue of public importance contrary to broadcasted views a reasonable opportunity to present his view. 

(c) The Authority gives an individual or identifiable group which is the subject of criticism, argument or debate during a broadcast an opportunity to respond to the criticism, argument or debate. The responding broadcast is of a duration, and is broadcast at hours, calculated to:

(1) reach the same audience as likely heard the original broadcast; and 

(2) achieve a timely and adequate response or rebuttal. 

(2) In giving timely and equal access to an entitled person, the Authority may decline to interrupt regularly scheduled broadcast programming. 

Section 7.206. Authority staff.tc "Section 7.206. Authority staff." \l 5 The Authority has staff positions determined by the board and funded by law, including an Authority Manager nominated and appointed by the board with the advice and consent of the Legislature. The Authority Manager is the highest ranking staff person and is responsible for the operation of the Authority, subject to board control. 

Section 7.207. Report.tc "Section 7.207. Report." \l 5 Eighteen months following the Code's taking effect the Governor reports to the Legislature the Executive's then current broadcasting activities and the feasibility and desirability of a transfer of broadcasting functions to the Authority.  

Chapter 3.  The Election Commissiontc "Chapter 3.  The Election Commission" \l 3
Section 7.301. The Election Commission.tc "Section 7.301. The Election Commission." \l 5 The Election Commission consists of sixteen members who serve terms of five years. Each municipality is the place of residence of four members. Upon a member's filing a nominating petition for public office his membership becomes vacant. 

Section 7.302. Powers and duties.tc "Section 7.302. Powers and duties." \l 5 The Commission has the power and duty to: 

(1) supervise a State election in conformity with Title 3.

Chapter 4. 
The Kosrae Island Resource Management Authoritytc "Chapter 4. The Development Review Commission" \l 3
Section 7.401. tc "Section 7.401. The Development Review Commission" \l 5. Kosrae Island Resource Management Authority
(1) The Kosrae Island Resource Management Authority consists of five members who serve terms of four years. Two of the members initially serve terms of two years and three of the members initially serve terms of four years. Thereafter, all members serve terms of four years. 

(2) Members of the Commission receive compensation of $25.00 per day while engaged in the performance of the duties of the Authority. Members are entitled to receive reasonable travel costs and per diem at standard Kosrae State Government rates when engaged in the performance of the duties of the Authority . 

(3) The Authority meets when a proposal is submitted for its review or as often as is otherwise necessary to carry out its business under this Chapter. A meeting is held as determined by the Authority, or the call of the Chairman or the written request of any two members. All meetings are open to the public, and reasonable advance public notice of the time and place of a meeting is posted in public places and is announced on the radio throughout the State.

(4) The Authority provides for the keeping of records of its actions. These records are open to the public for inspection.

Background

Amended by State Law 5-56.
Section 7.402. Powers and duties. tc "Section 7.402. Powers and duties. " \l 5The Authority has the power and duty to:

(1) Protect the environment, human health, welfare and safety, to abate, control and prevent pollution or contamination of air, land and water in accordance with this chapter and Authority regulations by balancing the needs of economic and social development with those of environmental quality and adopting regulations and pursuing policies which, to the maximum extent possible, ensure that economic and social development is environmentally sustainable; 

(2) adopt and enforce regulations to effect the purposes of this chapter; 

(3) adopt and provide for the continuing administration of a development permit system, including the requirement of development proposals, for the construction, expansion or alteration of a development, including alteration of land or marine space, that may significantly affect, directly or indirectly, natural or historic resources, significantly alter the landscape or be incompatible with surrounding air, land or water uses.

(4) adopt and enforce primary and secondary drinking water regulations, including the establishment of an underground injection control program;

(5) adopt and provide for the continuing administration of a program for the abatement or prevention of the contamination of drinking water systems;

(6) establish standards for classifying air, land and water in accordance with present and future uses;

(7) adopt and implement plans for the certification of applicators of pesticides, for the issuance of experimental use permits for pesticides and a plan to meet special local needs;

(8) establish and provide for the continuing administration of a permit system for the discharge of a pollutant in the air, land or water;

(9) collect information and establish record keeping, monitoring and reporting requirements necessary and appropriate to carry out the purposes of this chapter;

(10) enter public or private property to inspect or take samples in performance of its duties;

(11) issue a cease and desist order to a person found to be in violation of law or regulation pertaining to the environment;

(12) order a polluting party to abate the causing of, and to remove, polluting matter;

(13) devise land use plans and, no later than two years after the effective date of this Chapter, propose legislation to the Legislature and the Governor for the regulation of the use of land; 

(14) act as an agent of the Environmental Protection Board of the Federated States of Micronesia pursuant to written agreement approved by the Governor; and

(15)  preserve the State’s forests and wildlife and regulate activities that affect them.

Background

Amended by State Law 8-118.  Amended by State Law 5-56 and State Law 7-1.

Cross-reference: 

Generally for offense see Section 13.530.

Section 7.403.  Repealed by State Law 7-1. 

Background

Added by State Law 5-56.  Repealed by State Law 7-1.
Section 7.404. Authority stafftc "Section 7.404. Commission staff" \l 5. The Authority selects a full-time program director who administers the functions of the Authority and has such duties and responsibilities as may be delegated to him by the Authority. The program director may be assisted in his duties by supporting staff as the Authority deems necessary.

Background

Amended by State Law 8-118.  Added by State Law 5-56.
Section 7.405. Environmental impact studies. tc "Section 7.405. Environmental impact studies. " \l 5The Authority requires that: 

(1) All persons include in their development proposals an environmental impact assessment study in accordance with regulations established by the Authority. 

(2) All persons submit an environmental impact statement to the Authority according to Authority specifications, prior to taking any action significantly affecting the quality of the human environment. 

Background

 Amended by State Law 8-118.  Added by State Law 5-56.

Chapter 5.  The Visitors Bureautc “Chapter 5.  The Executive Service Appeals Board” \l 3
tc “Section 7.501. The Executive Service Appeals Board.” \l 5Background                                                                                                                               Former Chapter 5, establishing the Executive Service Appeals Board, was repealed by State Law 6-158.  State Law 7-62 added the Kosrae Visitors Bureau as Chapter 14.  State Law 7-95 renumbered those provisions under Chapter 5 in this Code.

State Law 7-91 also enacted a Chapter 5 establishing the Kosrae Port Authority, which is reproduced immediately following.
Section 7.501.  Bureau established.  There is hereby established an Agency under this Chapter which shall be known as “The Kosrae Visitors Bureau” referred to in this Chapter as the “Bureau.”

Background
Added by State Law 7-62 as Section 7.1401.  Renumbered by State Law 7-95.

Section 7.502.  Responsibilities, duties and powers of the Bureau.  The Bureau is vested with the following responsibilities, duties and powers:

(1)  to promote and develop Kosrae’s tourism industry in such a manner as it deems appropriate, including providing and disseminating information and materials promoting Kosrae as a visitor destination;

(2)  to promote local interest and participation at all levels of the visitor industry;

(3)  to assist, when requested, both government and private entities in the development, implementation and promotion of programs to further education, training, employment assistance and entrepreneurial development;

(4)  to promote local cultural activities for residents;

(5)  to promote items of local manufacture;

(6)  to promote and assist in the development of adequate tourist facilities and attractions;

(7)  to work with other entities to collect, analyze, evaluate and regularly publish comprehensive data on the visitor industry;

(8)  to adopt, alter and use an official seal;

(9)  to adopt and enforce regulations to effect the purposes of this Chapter; and

(10)  to engage in all lawful activities to promote tourism and to carry out and further the purposes of this Chapter.

Background
Added by State Law 7-62 as Section 7.1402.  Renumbered by State Law 7-95.

Section 7.503.  Board of Directors; composition and term.

(1)  The State Visitors Bureau shall be governed by a Board of Directors.  The Board of Directors shall consist of five members, all appointed by the Governor of Kosrae with the advice and consent of the State Legislature.  Three of the board members shall be members of the private sector whose primary occupations are in the tourism industry.

(2)  The Board of Directors shall serve a term of four years each.  In case of a vacancy, a replacement shall be appointed by the Governor with the advice and consent of the Legislature.

(3)  The Governor shall make the appointments to the initial Board of Directors within 60 days of the effective date of this act.

Background
Added by State Law 7-62 as Section 7.1403.  Renumbered by State Law 7-95.

Section 7.504.  Removal of Board Members.

(1)  Members of the Board of Directors shall be removed for good cause by a majority vote of the Board.  The Board determines what constitutes good cause.  The decision of the Board to remove a Board member is final, with no right of appeal.

(2)  A private sector Board member who becomes employed by the government or who ceases to be primarily occupied in the tourism industry shall be removed from the Board.

Background
Added by State Law 7-62 as Section 7.1404.  Renumbered by State Law 7-95.

Section 7.505.  Meetings of the Board.  Within 15 days after the confirmation of the initial Board, the Governor calls an organizational meeting for the purpose of electing its officers.  The Board meets and holds at least one public meeting each calendar quarter and other public meetings as it may deem necessary for the transaction of its general business.

Background
Added by State Law 7-62 as Section 7.1405.  Renumbered by State Law 7-95.

Section 7.506.  Organization of the Board; quorum; compensation and expenses.  The Board organizes by electing one of its members as Chairman and another as Vice-Chairman.  The Board also designates from among its members a Secretary to keep the minutes and records of the Board.  Any three members of the Board constitute a quorum, and a concurrence of three members is necessary for any official action taken by the Board.  No vacancy in the membership of the Board impairs the right of a quorum to exercise all of the rights and perform all of the duties of the Board.  Directors shall not receive compensation for their services.  Directors may receive compensation for travel expenses and per diem at Kosrae State Government rates when these amounts would be payable to Kosrae State Government employees in the same circumstances.

Background
Added by State Law 7-62 as Section 7.1406.  Renumbered by State Law 7-95.

Section 7.507.  Coordinating Officer; appointment and removal.  The Board of Directors shall hire a Coordinating Officer who shall be responsible to the Board of Directors to execute its programs.  The Board appoints a Coordinating Officer and fixes his compensation.  The Coordinating Officer has full charge and control of the Bureau operations.  The Board may remove the Coordinating Officer for good cause upon a majority vote.  During any period when the position of Coordinating Officer is vacant, the Board may temporarily fill the position pursuant to its rules and regulations.

Background
Added by State Law 7-62 as Section 7.1407.  Renumbered by State Law 7-95.

Section 7.508.  Duties of the Coordinating Officer.  The Coordinating Officer shall:

(1)  manage the daily business of the Bureau; to select and appoint the employees of the Bureau; and to plan, organize, coordinate and control the services of such employees in the exercise of the powers of the Bureau under the general direction of the Board;

(2)  attend all meetings of the Board and to submit to the Board reports on the affairs of the Bureau;

(3)  keep the Board advised on the needs of the Bureau;

(4)  consult with the Board, to prepare in advance of each fiscal year an annual budget for the Bureau for submission to the Governor and Kosrae State Legislature; and

(5)  perform such other and additional duties as the Board may require.

Background
Added by State Law 7-62 as Section 7.1408.  Renumbered by State Law 7-95.

Section 7.509.  Transfer of personnel, funding, facilities and equipment.  Following the organization of the Bureau, the State transfers to the Bureau, all personnel, funding, facilities and equipment from the Division of Tourism to the Kosrae Visitors Bureau.  Details of this transfer are to be mutually agreed to by the Board and the Department of Commerce and Industry.

Background
Added by State Law 7-62 as Section 7.1409.  Renumbered by State Law 7-95.

Section 7.510.  Reporting.  The Board shall present an annual report to the Governor and to the Legislature on the affairs of the Bureau within 60 days after the end of the fiscal year and, when requested by the Governor or the Legislature, present special reports within 30 days of the request.

Background
Added by State Law 7-62 as Section 7.1410.  Renumbered by State Law 7-95.

Chapter 5.  The Port Authority

Section  7.501.   The Port Authority.  There is hereby established a public Authority to be known as the Kosrae Port Authority, referred to in this chapter as the “Authority”.

Background
Added by State Law 7-91.

Section 7.502.  Powers and duties of the Authority.  The Authority is vested with the following powers and duties:

(1)
To operate, manage, equip, and maintain all ports of entry into the State including, the Okat and Lelu harbors and docks and the Okat airfield. 

(2)
To expand and improve upon the services offered at the ports of entry, and where practicable, construct and operate new facilities to meet the foreseeable demand for Authority services. 

(3)
To adopt and enforce regulations to effect the purposes of this chapter.

(4)
To perform any inspections or examinations pursuant to Title 14, Chapters 2 and 11.

(5)
To employ agents and employees, and enter into contracts for qualified managers, experts or specialists to advise and assist the Authority and its employees.

(6)
To enter into contracts and leases for terms not exceeding 25 years.  Any other provision of law notwithstanding, the written concurrence of the Governor and the approval of the Legislature in the same manner as provided in Title 11, Section 11.101 shall be first secured by the Authority before entering into any contract extending for more than one year or which involves the payment or receipt of $25,000 or more.

(7)
The Authority shall procure insurance against liability or loss in connection with its operations hereunder in such amounts and from such insurers as it deems practicable.

(8)
The Authority, on or before February 1st of each year, shall prepare and submit to the Governor a written proposal of expenditures for the coming fiscal year in a manner determined by the Governor.  No expenditures shall be made for a purpose not included in the adopted budget for that fiscal year and no debt, obligation, or liability shall be incurred in any period for which the budget was adopted in excess of the amounts specified therein unless with the written approval of the Governor. 

(9)
The enumeration of specific powers and duties under this section shall not be deemed to be exclusive.

Background
Added by State Law 7-91.

Section 7.503.  Legal characteristics and capacity of the Authority.  In performing the responsibilities and duties authorized by this act or other laws of the State, the Authority holds the capacity to exercise all powers reasonably necessary to discharge its duties and responsibilities, including, but not limited to, the following:

(1)
To adopt, alter, and use an official seal.

(2)
To adopt and amend bylaws and other rules, regulations and directives governing all aspects and duties granted to or imposed upon it by law. No bylaw, rule or regulation, other than those covering the internal operation of the Authority, is adopted without a public hearing.

(3)
To establish procedures and policies to ensure timely payment and collection of Authority bills. 

(4)
To sue and be sued as an entity; provided that satisfaction of judgments or the settlement of claims on tort actions against the Authority may only be paid out of contingency reserves or insurance held by the Authority and not out of the other assets or operating capital of the Authority, and for these purposes the doctrine of sovereign immunity is recognized and maintained for this public Authority to the extent not expressly waived by State law.

(5)
To acquire, in any lawful manner, real, personal, or mixed property, either tangible or intangible; to hold, maintain, use, and operate such property; and to sell, lease, or otherwise dispose of such property.

(6)
To borrow or raise any sum or sums of money and to issue bonds on such security and upon such terms as may from time to time be deemed necessary for the expansion and improvement of Authority services.

(7)
To retain and terminate the services of employees, agents, attorneys, auditors, and independent contractors upon such terms and conditions as the Authority deems appropriate.

Background
Added by State Law 7-91.

Section 7.504.  Debts and obligations of the Authority.  Unless otherwise expressly provided by law, the debts and obligations of the Authority are not the debts or obligations of the Kosrae State Government, and the Kosrae State Government is not responsible for any such debts or obligations.
Background
Added by State Law 7-91.

Section 7.505. Tax liability.  The Authority exists and operates solely for the benefit of the public and is exempt from any taxes or assessments on any of its property, operations or activities imposed by the Kosrae State Government or local governments or, to the extent allowable, the Government of the Federated States of Micronesia.  Nothing herein may be deemed to exempt employees and independent contractors of the Authority from tax liability for services rendered to the Authority, and the Authority is liable for employer's social security contributions in the manner provided by law.  This Section is repealed on October 1, 2005.
Background
Added by State Law 7-91.

Section 7.506.  Composition of the Board; term.  The Authority is governed by a Board of five Directors.  The Board is composed of four Directors appointed by the Governor with the advice and consent of the Legislature, and, ex-officio, the Director of the Department of Public Works.  An appointed Director serves for a term of four years, subject to reappointment, and until his successor has been appointed and qualifies.  Initially, the Governor appoints two Directors to two year terms and two Directors to four year terms.  A vacancy is filled for the remainder of the term for the vacated position.
Background
Added by State Law 7-91.

Section 7.507.  Meetings of the Board.   Within 15 days after the confirmation of the initial Board, the Governor calls an organizational meeting for the purpose of electing its officers.  The Board meets and holds at least one public meeting each calendar quarter and other public meetings as it may deem necessary for the transaction of its general business.
Background
Added by State Law 7-91.

Section 7.508.  Organization of the Board; quorum; compensation and expenses.  Pursuant to its bylaws, the Board organizes by electing one of its members as Chairman and another as Vice-Chairman.  The Board also designates from among its members a Secretary to keep the minutes and records of the Board.  Any three members of the Board constitute a quorum, and a concurrence of three members is necessary for any official action taken by the Board.  No vacancy in the membership of the Board impairs the right of a quorum to exercise all of the rights and perform all of the duties of the Board.  Directors are compensated at established rates when actually attending meetings of the Board, except the Director of the Department of Public Works who does not receive additional compensation.  All Directors receive travel expenses and per diem at Kosrae State Government rates when these amounts would be payable to Kosrae State Government employees in the same circumstances.
Background
Added by State Law 7-91.

Section 7.509.  Appointment of General Manager; removal.  The Board appoints a General Manager and fixes his compensation.  The General Manager has full charge and control of the operation and maintenance of all the Authority facilities and other real and personal property controlled by the Authority, and of construction of any facilities, and necessary work on vehicles, vessels and equipment controlled by or required to be rebuilt or repaired by the Authority.  The Board may remove the General Manager for good cause upon a majority vote.  During any period when the position of General Manager is vacant, the position is temporarily filled from within the organization pursuant to its rules and regulations. 

Background
Added by State Law 7-91.

Section 7.510.  Duties of the General Manager.  The General Manager of the Authority has the following duties:
(1)
To ensure that all laws and regulations pertaining to the ports of entry into the State are complied with.

(2)
To attend all meetings of the Board and to submit a general report on the affairs of the Authority. 

(3)
To keep the Board advised on the needs of the Authority. 

(4)
To approve demands for payment of obligations for the purposes and within amounts authorized by the Board.
(5)
To prepare or have prepared all plans and specifications for the construction and repair of facilities, vehicles, vessels, and equipment operated by the Authority.
(6)
To manage the daily business of the Authority; to select and appoint the employees of the Authority except as otherwise provided in this act; to contract with independent contractors; and to plan, organize, coordinate and control the services of such employees and contractors in the exercise of the powers of the Authority under the general direction of the Board. 

(7)
To publish within 60 days after the end of each fiscal year, in the manner required by the Board, a complete financial and operations statement showing the result of operations for the preceding fiscal year and the financial status of the Authority on the last day thereof. 

(8)
To perform such other and additional duties as the Board may require. 

Background
Added by State Law 7-91.

Section 7.511. Appointment of comptroller and general counsel; duties of each.   The General Manager appoints a comptroller and a general counsel, both of whom report to the General Manager.  The comptroller and the general counsel may be terminated for good cause by the General Manager.  The comptroller and the general counsel are compensated at rates determined by the Board.  Such officers may be full-time employees of the Authority, shared with the Kosrae State Government, or be placed on retainer from the private sector.  The General Manager may appoint one or more assistants to any such office.
(1)
The comptroller has custody of all monies of the Authority and pays out such money only in accordance with the direction of the Board and as provided in the annual budget of the Authority. 

(2)
The general counsel advises the Board and the General Manager in all legal matters to which the Authority is a party or in which the Authority is legally interested and may represent the Authority.

 Background
Added by State Law 7-91.

Section 7.512.  Accounting and reporting.   The Board adopts and maintains a system of accounting which is in accordance with generally accepted accounting principles applicable to public corporations.  The system adopted requires:

(1)
That the Board employ a firm of independent certified public accountants who examine and report upon to the Board, at least annually, all financial records and accounts maintained by the Authority, and that copies of such reports are furnished to the Governor and the Legislature, and
(2)
That the Board present to the Governor and the Legislature an annual report on the affairs of the Authority within 60 days after the end of each fiscal year and, when requested by the Governor or the Legislature, present special reports within 30 days after the end of each intervening quarter.

Background
Added by State Law 7-91.

Section 7.513.  Budget preparation. In consultation with the Board, the General Manager prepares in advance of each fiscal year an annual budget for the Authority.  The Authority uses the same fiscal calendar as the Kosrae State Government. 

Background
Added by State Law 7-91.

Section 7.514.  Supplemental budget requests.  To the extent that the Board deems it necessary and advisable, the Authority is authorized to seek grants and loans from the Legislature and, to the extent approved by the Governor, grants from sources outside of the State, of such funds as are necessary to supplement revenues to provide for the operation, maintenance, and expansion of Authority services in the State.
Background
Added by State Law 7-91.

Section 7.515. Procurement Manual of Administration. The Board adopts procurement regulations and establishes a Manual of Administration for the Authority including rules and regulations governing the selection, promotion, performance evaluation, demotion, suspension, dismissal, and other disciplinary rules for employees of the Authority. 

Background
Added by State Law 7-91.

Section 7.516.  Public Service System exemption; eligibility for insurance plans, retirement funds and workers compensation funds.  The employees of the Authority shall be exempt from the provisions of the Public Service System of Title 18 of this code.  Employees of the Authority are eligible to participate in any health insurance plan, life insurance plan, retirement fund, and workmen's compensation fund available to Kosrae State Government employees.  The Authority contributes to such programs as determined by the governing authorities thereof.

Background
Added by State Law 7-91.

Section 7.517.   Transition.

(1)
Following organization of the Authority, the State transfers to the Authority all port of entry facilities and grounds, along with all equipment and supplies therefor, on terms mutually agreed to by the State and the Authority.  

(2)
All State employees employed in the Division of Airport, Docks and Harbor at the time of the organization of the Authority shall be allowed to voluntarily transfer to the Authority.  At such time, the Authority assumes the payroll expenses of transferred employees and credits such employees with the sick leave and personal leave accrued with the State.  

(3)
All deeds, bonds, agreements, instruments and working arrangements existing immediately before the effective date of this act which affect any undertaking transferred hereby will continue in full force and effect against or in favor of the Authority.  

(4)
Any proceedings or cause of action pending or existing immediately before the effective date of this act by or against the State or any person acting on behalf of the State which pertains to any undertaking transferred hereby may be continued or enforced by or against the Authority.  Any causes of action stemming from conditions existing at the time of the transfer may be enforced by or against the Authority.  The Authority agrees to hold the State harmless and indemnify the State from all claims, demands, and lawsuits from any action described in this subsection. 

(5)
All transfers are accomplished without disruption of port services which will continue at levels at least equal to those provided at the time of the transfer.

(6)
Title 10 of the Kosrae Code will apply to the Authority until Section 7.512 is fully complied with as certified by the firm of independent certified public accountants employed by the Authority.
Background
Added by State Law 7-91.

Chapter 6.  (Vacant)

Background

Former Chapter 6, establishing the Health Board, was repealed by State Law 6-1.

Chapter 7.  The Land Commissiontc "Chapter 7.  The Land Commission" \l 3
Section 7.701. The Land Commission.tc "Section 7.701. The Land Commission." \l 5 The Land Commission consists of a Senior Commissioner and two Associate Commissioners who serve terms of two years. A Commissioner is at least thirty-five years of age and has resided in the State for a cumulative period of ten years. The Senior Commissioner is the administrator of the Commission. 

Section 7.702. Powers and duties. The Commission has the power and duty to proceed on a systematic geographical basis to determine and register interests in land in implementation of Title 11, Chapter 6 in a manner which enables it to dispose expeditiously of uncontested parcels of land and reserve to the Court difficult issues of law arising from contested parcels, completing registration of land by December 31, 1996.tc "Section 7.702. Powers and duties. The Commission has the power and duty to proceed on a systematic geographical basis to determine and register interests in land in implementation of Title 11, Chapter 6 in a manner which enables it to dispose expediti" \l 5
Background
Amended by State Law 5-138.  Repealed effective October 1, 2001 by State Law 7-126.
Chapter 8.  The Parole Board

tc "Chapter 8.  The Parole Board" \l 3
Section 7.801. The Parole Board. tc "Section 7.801. The Parole Board. " \l 5The Parole Board consists of five members who serve for terms of three years. Each municipality is the place of residence of at least one member. A member is a citizen and a State resident for the five years next preceding appointment. A person who is a Court employee or who holds a license to practice law in a court may not be a member. 

Section 7.802. Powers and duties. tc "Section 7.802. Powers and duties. " \l 5The Board has the power and duty to:

(1) establish uniform written standards for consideration of parole and pardon; 

(2) review Court and Office of the Attorney General records; 

(3) make recommendations regarding parole or pardon to the Governor. 

Section 7.803. Parole and pardon.tc "Section 7.803. Parole and pardon." \l 5 The Governor may grant parole and pardon only upon an affirmative recommendation by the Board. 

Section 7.804. Meetings.tc "Section 7.804. Meetings." \l 5 The Board meets within ten days of receipt of a petition for parole or pardon, or notification of an eligibility for parole, to consider the petition or notification. 

Section 7.805. Ombudsman.tc "Section 7.805. Ombudsman." \l 5 The Ombudsman notifies the Board in writing when a person is eligible for parole, and assists the Board upon request. 

Section 7.806. Parole eligibility.tc "Section 7.806. Parole eligibility." \l 5 A person is eligible for parole upon serving one-third of the sentence or a lesser period of time specified by the Court at the time of sentencing.   Sentence is defined as the actual time a prisoner is ordered to serve in prison.

Background

Amended by State Law 8-125.
Chapter 9.  The Sports Council The Moses T. Mackwelung Memorial Gymnasiumtc "Chapter 9.  The Sports Council" \l 3
Section 7.901. The Sports Council.tc "Section 7.901. The Sports Council." \l 5 The Sports Council consists of five members who serve terms of two years. Each municipality is the place of residence of at least one Council member. 

Section 7.902. Powers and duties. The Council has the power and duty to:               tc "Section 7.902. Powers and duties. The Council has the power and duty to:               " \l 5
(1) formulate Government policy regarding, and supervise, sports, leagues and games, and the State's participation in extra-State tournaments;

(2) recommend to the Legislature and Executive the purchase of equipment, improvement and use of public land for recreational facilities, and the hiring of recreation staff; and 

(3) collect entrance fees from participants in games and tournaments and admission fees from persons attending events at the gymnasium and other recreational facilities. 

Background
Amended by State Law 5-116.  Repealed by S.L. 8-58
Section 7.903. Moses T. Mackwelung Gymnasium.tc "Section 7.901. The Sports Council." \l 5 The Kosrae State Gym shall be known as the Moses T. Mackwelung Memorial Gymnasium.

Background

Added by State Law 7-144. 

Chapter 10.  The Scholarship Boardtc "Chapter 10.  The Scholarship Board" \l 3
Section 7.1001. The Scholarship Board.tc "Section 7.1001. The Scholarship Board." \l 5 The Scholarship Board consists of seven members who serve terms of two years. 

Section 7.1002. Powers and duties.tc "Section 7.1002. Powers and duties." \l 5 The Board has the power and duty to:

(1) select a recipient of funds appropriated for grants and loans for post-secondary education; and

(2) adopt written uniform standards for award of funds.

Section 7.1003. Scholarship Loans.tc "Section 7.1003. Scholarship Loans." \l 5 Standards adopted by the Board for the award of scholarship loans ensure that: 

(1) recipients are domiciliaries of the State attending or accepted to attend an institution of learning outside the State; 

(2) the recipient or another person makes adequate assurance for the repayment of the loan by the giving of security or other means; 

(3) interest on the loans does not exceed six percent (6%) per annum; 

(4) loans are made on an equitable basis; [and]

(5)  The Board reports in writing to the Governor and the Speaker no later than the first day of June and December of each year regarding an accounting statement that includes:

(a)  all sources and amounts of funding or income;

(b)  all scholarships awarded;

(c)  all office related expenses and expenditures; and

(d)  a list of all current and past scholarship recipients, the scholarship amount awarded, school they attend or have attended and past due balances. 

The Board reports to the Director for the Department of Administration and Finance upon the issuance of any scholarship loan, providing copies of all documents related thereto. The Director for the Department of Administration and Finance is responsible for receiving repayment of loans.  The Scholarship Board Administrator is responsible for, with the advice of the Office of the Attorney General, enforcing the repayment of all scholarship loans made. Monies received by the Government as repayment of scholarship loans or upon default of a scholarship loan remain available to the Board to loan to qualified recipients.

Background

Added by State Law 4-144.  Amended by State Law 7-1, State Law 7-64 and State Law 7-71.
Section 7.1004.  Administrator; appointment and removal.  The Board shall hire a full-time Administrator who shall be responsible to the Board to execute its programs.  The Board appoints the Administrator and fixes his compensation.  The Board may remove the Administrator for good cause upon a majority vote.

Background

Added by State Law 7-64.
Section 7.1005.  Duties and responsibilities of the Administrator.  The Administrator has the following duties and responsibilities:

(1)  To coordinate the awarding of grants and loans for post-secondary education;

(2)  To advise the Board on applicants’ eligibility for post-secondary grants and loans;

(3)  To communicate with colleges and universities on behalf of students;

(4)  To maintain Scholarship Board records, including financial and academic records of grant and loan recipients;

(5)  To maintain accounting records of all grants and loans awarded, all payments made and all amounts outstanding;

(6)  To ensure and pursue collection of loans when due, with the advice of the Office of the Attorney General; and

(7)  To fulfill such other administrative duties and responsibilities as may be delegated by the Scholarship Board.

Background

Added by State Law 7-64.

Chapter 11. tc "Chapter 11.  The Production and Development Loan Fund Review Board. " \l 3


Section 7.113. Compensation of governing bodies.  A member of an agency governing body receives compensation at prescribed rates, which may not exceed $20 per meeting, when they physically attend meetings of the body.  This Section applies to all members of agency governing bodies and state appointed members of the government financed enterprises listed in Part II of this Title. (Added by S.L. 7-206)

Background
Former Chapter 11, establishing the Production and Development Loan Fund Review Board, was repealed by State Law 6-1.
Chapter 12. The Utility Authority tc "Chapter 12. The Utility Authority " \l 3
Section 7.1201. Authority established.tc "Section 7.1201. Authority established." \l 5 There is hereby established a public Authority to be known as the Kosrae Utilities Authority, referred to in this Chapter as the "Authority". 


Background

Added by State Law 5-38.
Section 7.1202. Responsibilities, duties and powers of the Authoritytc "Section 7.1202 Responsibilities, duties and powers of the Authority" \l 5. The Authority is vested with the following powers, duties and responsibilities:

(1) To provide to the public electric power, referred to in this chapter as "Authority services". 

(2) To operate and manage the State's electric power, on the basis of commercially accepted practices, treating all users of Authority services on equitable terms in accordance with its published fees and requiring all users to pay for services rendered. 

(3) To expand and improve upon services offered to the public, and, where practicable, construct and operate new facilities to meet the foreseeable demand for Authority services. 

(4) To publish and implement a structure of rates for services rendered by the Authority. Such rates are to be determined by the Board of Directors, and calculated based on revenues and subsidies from all sources, to ensure that, to the extent practicable, adequate and equitable charges are imposed and that the fee structure promotes the wise and efficient use of Authority services.

(5) To acquire and maintain from the revenues and subsidies received by the Authority, a prudent contingency reserve [or] program of insurance, including liability coverage, for all personnel, facilities, and equipment controlled by the Authority. 

(6) To invest all surplus revenues of the Authority in the expansion and improvement of Authority service. 

(7) To, upon reasonable terms, enter any private or public land, house, or building to which Authority services have been, are, or will be supplied or through which utility equipment or lines are or will be located in order to survey, take readings, make installations or fittings, remove meters or other instruments for measuring the quantity of service supplies; to dig out and remove earth, stone, soil, sand and gravel whatsoever for the construction, maintenance or alteration of any equipment, or line or any part thereof; to cut and remove any tree or any branch of a tree growing on such lands which may in any way affect or interfere with the operation of Authority services or equipment; to open or break up any road; and to erect and maintain posts, staywires, poles or pillars in or upon any land; or for any other purpose in connection with the continued provision of Authority services as provided for by this act. In the exercise of the power to enter onto private or public land as herein provided, the Authority is not deemed to acquire any right other than that of a user only in or over the soil of any land. Where such action becomes a nuisance or causes the loss of value to the owner of the land, such loss is at the expense of the Authority, which gives reasonable compensation. 

Background

Added by State Law 5-38.

Section 7.1203. Legal characteristics and capacity of the Authority.tc "Section 7.1203. Legal characteristics and capacity of the Authority." \l 5 In performing the responsibilities and duties authorized by this act or other laws of the State, the Authority holds the capacity to exercise all powers reasonably necessary to discharge its duties and responsibilities, including, but not limited to, the following:

(1) To adopt, alter, and use an official seal.

(2) To adopt and amend bylaws and other rules, regulations [and] directives governing all aspects and duties granted to or imposed upon it by law. No bylaw, rule or regulation, other than those covering the internal operation of the Authority, is adopted without a public hearing. 

(3) To set interest charges or other monetary penalties, to require security deposits and create procedures for termination of service, and to establish such other procedures and policies to ensure timely payment and collection of Authority bills. 

(4) To sue and be sued as an entity; provided that satisfaction of judgments or the settlement of claims on tort actions against the Authority may only be paid out of contingency reserves or insurance held by the Authority and not out of the other assets or operating capital of the Authority, and for these purposes the doctrine of [sovereign] immunity is recognized and maintained for this public Authority to the extent not expressly waived by State law.

(5) To acquire, in any lawful manner, real, personal, or mixed property, either tangible or intangible; to hold, maintain, use, and operate such property; and to sell, lease, or otherwise dispose of such property.

(6) To acquire, in any lawful manner and with the consent of the entity, the business, property, assets, and liabilities of any public entity of the State to the extent it provides electric power.

(7) To borrow or raise any sum or sums of money and to issue bonds on such security and upon such terms as may from time to time be deemed necessary for the expansion and improvement of Authority services.

(8) To retain and terminate the services of employees, agents, attorneys, auditors, and independent contractors upon such terms and conditions as the Authority deems appropriate. 

Background

Added by State Law 5-38.

Section 7.1204. Debts and obligations of the Authoritytc "Section 7.1204. Debts and obligations of the Authority" \l 5. Unless otherwise expressly provided by law, the debts and obligations of the Authority are not the debts or obligations of the Kosrae State Government, and the Kosrae State Government is not responsible for any such debts or obligations. 

Background

Added by State Law 5-38.
Section 7.1205. Tax liability.tc "Section 7.1205. Tax liability." \l 5 The Authority exists and operates solely for the benefit of the public and is exempt from any taxes or assessments on any of its property, operations or activities imposed by the Kosrae State Government or local governments or, to the extent allowable, the Government of the Federated States of Micronesia. Nothing herein may be deemed to exempt employees and independent contractors of the Authority from tax liability for services rendered to the Authority, and the Authority is liable for employer's social security contributions in the manner provided by law.

Background

Added by State Law 5-38.
Section 7.1206. Composition of the Board; termtc "Section 7.1206. Composition of the Board; term" \l 5. The Authority is governed by a Board of five Directors. The Board is composed of four Directors appointed by the Governor with the advice and consent of the Legislature, and, ex-officio, the Director of the Department of Public Works. An appointed Director serves for a term of four years, subject to reappointment, and until his successor has been appointed and qualifies. Initially, the Governor appoints two Directors to two year terms and two Directors to four year terms. A vacancy is filled for the remainder of the term for the vacated position. The General Manager serves pursuant to the provisions of Section 7.1209. 

Background

Added by State Law 5-38.
Section 7.1207. Meetings of the Board.tc "Section 7.1207. Meetings of the Board." \l 5 Within 15 days after the confirmation of the [initial] Board, the Governor calls an organizational meeting for the purpose of electing its officers. The Board meets and holds at least one public meeting each calendar quarter and other public meetings as it may deem necessary for the transaction of its general business. 

Background

Added by State Law 5-38.
Section 7.1208. Organization of the Board; quorum; compensation and expenses.tc "Section 7.1208. Organization of the Board--quorum--compensation and expenses." \l 5 Pursuant to its bylaws, the Board organizes by electing one of its members as Chairman and another as Vice-Chairman. The Board also designates from among its members a Secretary to keep the minutes and records of the Board. Any three members of the Board constitute a quorum, and a concurrence of three members is necessary for any official action taken by the Board. No vacancy in the membership of the Board impairs the right of a quorum to exercise all of the rights and perform all of the duties of the Board. Directors are compensated at established rates when actually attending meetings of the Board, except the Director of the Department of Public Works who does not receive additional compensation. All Directors receive travel expenses and per diem at Kosrae State Government rates when these amounts would be payable to Kosrae State Government employees in the same circumstances.

Background

Added by State Law 5-38.
Section 7.1209. Appointment of General Manager; removaltc "Section 7.1209. Appointment of General Manager, removal" \l 5. The Board appoints a General Manager and fixes his compensation. The General Manager has full charge and control of the operation and maintenance of all the Authority facilities and other real and personal property controlled by the Authority, and of construction of any facilities, and necessary work on vehicles, vessels and equipment controlled by or required to be rebuilt or repaired by the Authority. The Board may remove the General Manager for good cause upon a majority vote. During any period when the position of General Manager is vacant, the position is temporarily filled from within the organization pursuant to its rules and regulations. 

Background

Added by State Law 5-38.
Section 7.1210. Duties of the General Manager.tc "Section 7.1210. Duties of the General Manager." \l 5 The General Manager of the Authority has the following duties:

(1) To ensure that all fees and bills imposed by the Authority are charged and collected.

(2) To attend all meetings of the Board and to submit a general report on the affairs of the Authority. 

(3) To keep the Board advised on the needs of the Authority. 

(4) To approve demands for payment of obligations for the purposes and within amounts authorized by the Board.

(5) To prepare or have prepared all plans and specifications for the construction and repair of facilities, vehicles, vessels, and equipment operated by the Authority.

(6) To manage the daily business of the Authority; to select and appoint the employees of the Authority except as otherwise provided in this act; to contract with independent contractors; and to plan, organize, coordinate and control the services of such employees and contractors in the exercise of the powers of the Authority under the general direction of the Board. 

(7) To publish within 60 days after the end of each fiscal year, in the manner required by the Board, a complete financial and operations statement showing the result of operations for the preceding fiscal year and the financial status of the Authority on the last day thereof. 

(8) To perform such other and additional duties as the Board may require. 

Background

Added by State Law 5-38.
Section 7.1211. Appointment of comptroller and general counsel; duties of each.tc "Section 7.1211. Appointment of comptroller and general counsel, duties of each." \l 5 The General Manager appoints a comptroller and a general counsel, both of whom report to the General Manager. The comptroller and the general counsel may be terminated for good cause by the General Manager. The comptroller and the general counsel are compensated at rates determined by the Board. Such officers may be full-time employees of the Authority, shared with the Kosrae State Government, or be placed on retainer from the private sector. The General Manager may appoint one or more assistants to any such office.

(1) The comptroller has custody of all monies of the Authority and pays out such money only in accordance with the direction of the Board and as provided in the annual budget of the Authority. The Board appoints an agent as its trustee for payment of bonds issued by it and for such related purposes as the Board may provide.

(2) The general counsel advises the Board and the General Manager in all legal matters to which the Authority is a party or in which the Authority is legally interested and may represent the Authority. 

Background

Added by State Law 5-38.
Section 7.1212. Accounting and reporting.tc "Section 7.1212. Accounting and reporting." \l 5 The Board adopts and maintains a system of accounting which is in accordance with generally accepted accounting principles applicable to public corporations. The system adopted requires:

(1) That the Board employ a firm of independent certified public accountants who examine and report upon to the Board, at least annually, all financial records and accounts maintained by the Authority, and that copies of such reports are furnished to the Governor and the Legislature, and

(2) That the Board present to the Governor and the Legislature an annual report on the affairs of the Authority within 60 days after the end of each fiscal year and, when requested by the Governor or the Legislature, present special reports within 30 days after the end of each intervening quarter.

Background

Added by State Law 5-38.
Section 7.1213. Budget preparation.tc "Section 7.1213. Budget preparation." \l 5 In consultation with the Board, the General Manager prepares in advance of each fiscal year an annual budget for the Authority, taking into consideration anticipated capital and operational expenditures and anticipated revenues. The Authority uses the same fiscal calendar as the Kosrae State Government. The budget indicates the operational, capital, and maintenance requirements of the Authority that will be met with the anticipated revenues of the Authority, and such essential requirements as cannot be met without increase in the rate of revenues or outside financial assistance. 

Background

Added by State Law 5-38.
Section 7.1214. Supplemental budget requests.tc "Section 7.1214. Supplemental budget requests." \l 5 To the extent that the Board deems it necessary and advisable, the Authority is authorized to seek grants and loans from the Legislature and, to the extent approved by the Governor, grants from sources outside of the State, of such funds as are necessary to supplement revenues to provide for the operation, maintenance, and expansion of Authority services in the State.

Background

Added by State Law 5-38.
Section 7.1215. Procurement Manual of Administrationtc "Section 7.1215. Procurement Manual of Administration" \l 5. The Board adopts procurement regulations and establishes a Manual of Administration for the Authority including rules and regulations governing the selection, promotion, performance evaluation, demotion, suspension, dismissal, and other disciplinary rules for employees of the Authority. Employees of the Authority are eligible to participate in any health insurance plan, life insurance plan, retirement fund, and workmen's compensation fund available to Kosrae State Government employees. The Authority contributes to such programs as determined by the governing authorities thereof.

Background

Added by State Law 5-38.
Section 7.1216. Transition.tc "Section 7.1216. Transition." \l 5 Following organization of the Authority, the State transfers to the Authority all electric power facilities and grounds, along with all equipment and supplies therefor, on terms mutually agreed by the State and the Authority. All deeds, bonds, agreements, instruments and working arrangements existing immediately before the effective date of this act which affect any undertaking transferred hereby will continue in full force and effect against or in favor of the Authority. Any proceedings or cause of action pending or existing immediately before the effective date of this act by or against the State or any person acting on behalf of the State which pertains to any undertaking transferred hereby may be continued or enforced by or against the Authority. All transfers are accomplished without disruption of utility services which will continue at levels at least equal to those provided at the time of the transfer. Title 10 of the Kosrae Code will apply to the Kosrae Utilities Authority until Section 7.1212 of this Chapter is fully complied with as certified by the Authority firm of independent certified public accountants.

Background

Added by State Law 5-38.
Former Chapter 13 Background

Former Chapter 13, establishing the Board of Education, was repealed by State Law 6-1.  The subsequent Chapter 13, establishing the Micronesia Petroleum Corporation, was added by State Law 6-98 and repealed and replaced by State Law 7-28.  See Part II, Government Financed Enterprises below.

Part II.  Government Financed Enterprises

Part II Background

State Law 7-8 divided Title 7 into two parts, “Agencies” and “Government Financed Enterprises,” and added Chapter 14 under Part II, Government Financed Enterprises.  As originally enacted by State Law 7-8, Part II started immediately after Chapter 13 of Title 7.  State Law 7-28 moved the new Part II so that it followed Chapter 12 of Title 13, repealed the former Chapter 13,”Micronesia Petroleum Corporation,” and enacted a new Chapter 13 within Part II.

Chapter 13.  Micronesia Petroleum Corporation

Section 7.1301.  Corporation established.  There is a corporation known as the Micronesia Petroleum Corporation, formerly establish[ed] by the Code, referred to in this Chapter as the “Corporation”.

Background

Added by State Law 7-28.

Section 7.1302.  Responsibilities, duties and powers of the Corporation.  The Corporation is vested with the following powers, duties and responsibilities:

(1)  To operate and manage the State's fuel storage facility.

(2)  To expand and improve the State owned fuel storage facility to meet the foreseeable demand for reliable and economical fuel for the public and private sectors of the State. 

(3)  To engage in the business of buying and selling petroleum products.

(4)  Incidental to its petroleum business, to transport goods to and from Kosrae and other locations in the Pacific region.  The Corporation may not market goods that it transports under this Subsection except that the Company may sell water from Kosrae to other areas in the Pacific.

(5)  To acquire and maintain from the revenues and subsidies received by the Corporation, a prudent contingency reserve of capital, a program of insurance, including liability coverage, for all personnel, facilities, and equipment controlled by the Corporation.

(6)  To deposit in the Kosrae State Treasury surplus revenue, consistent with Section 7.1315, after investments in expansion, improvements of the Corporation and the payment of dividends, as approved by the Board of Directors.

(7)  To issue dividends to shareholders as approved by the Board of Directors.

(8)  To sue and be sued in its own name.

(9) To borrow funds for its operation, maintenance, improvement, expansion and development.

(10)  To sell minority ownership interest or stock in the Corporation, not in excess of forty-nine (49%) percent of the total value of the Corporation.

Background

Added by State Law 7-28 and State Law 7-74.  Subsection (4) amended by State Law 7-149.

Section 7.1303.  Legal characteristics and capacity of the Corporation.  In performing the responsibilities and duties authorized by this act or other laws of the State, the Corporation holds the capacity to exercise all powers reasonably necessary to discharge its duties and responsibilities, including, but not limited to the following:

(1)  To adopt, alter and use an official seal.

(2)  To adopt and amend bylaws and other rules, regulations and directives governing all aspects and duties granted to or imposed upon it by law.  No bylaws, rules or regulation other than those covering the internal operation of the Corporation shall be adopted without a public shareholder meeting.  Notice of a meeting.  Notice of a meeting within this subsection shall be given to shareholders thirty (30) days prior to the Board of Directors meeting.

(3)  To set interest charges or other monetary penalties, to require security deposits and create procedures for termination of service, and to establish such other procedures and policies to ensure timely payment of Corporation bills.

(4)  To sue and be sued as an entity; provided that satisfaction of judgment or the settlement of claims or tort actions against the Corporation may only be paid out of contingency reserves or insurance held by the Corporation and not out of the other assets or operating capital of the Corporation, and for these purposes the doctrine of sovereign immunity is recognized and maintained for this public corporation to the extent not expressly waived by the State law.

(a)  Notwithstanding subsection (4) above, the Corporation may pledge its assets or operating capital as collateral to secure a loan from the FSM Development Bank.  If the Corporation fails to make any payment due under such a loan in a timely manner, the Corporation shall immediately inform the Governor and the Speaker to enable the State to take action to ensure that payment is made.  The FSM Development Bank may also notify the Governor or the Speaker of any failure by MPC to make a timely loan payment.  No foreclosure or acceleration of the debt is effective unless the Governor and Speaker receive a notice of nonpayment provided under this paragraph.

(5)  To acquire in any lawful manner, real, personal, or mixed property, either tangible or intangible, to hold, maintain, use, and operate such property; and to sell, lease or otherwise dispose of such property.

(6)  To acquire in any lawful manner and with consent of the entity, the business, property, assets, and liabilities of any public entity of the State to the extent it provides fuel.

(7)  To borrow or raise any sums of money or such security and upon such terms as may from time to time be deemed necessary for the expansion and improvement of the Corporation's business.

(8)  To retain and terminate the services of employees, agents, attorneys, auditors, and independent contractors upon such terms and conditions as the Corporation deems appropriate.

Background

Added by State Law 7-28.  Amended by State Law 7-106 to add Subsection (4)(a).

Section 7.1304.  Debts and obligations of the Corporation.  Unless otherwise provided by law, the debts and obligations of the Corporation are not the debts and obligations of the Kosrae State Government, and the Kosrae State Government is not responsible for any such debts or obligations.

Background

Added by State Law 7-28.

Section 7.1305. Composition of the Board, terms.  The Corporation is governed by the Board of Directors.  There shall be five (5) directors on the Board appointed by the State of Kosrae.  In addition to the five (5) appointed directors, each shareholder possessing a twenty (20%) percent or more ownership of outstanding stock, or his designee, shall serve as director.  The five appointed board members are nominated by the Governor, with the advice and consent of the Legislature.  An appointed Director serves for a term of four years, subject to reappointment, and until his successor has been appointed and qualifies.  A vacancy of an appointed Director is filled for the remainder of the terms for that vacated position.

Background

Added by State Law 7-28.

Section 7.1306.  Meeting of the Board.  The Board meets and holds at least one annual shareholders’ meeting.  The Board may call other meetings as it deems necessary for the transaction of its general business.

Background

Added by State Law 7-28.

Section 7.1307.  Organization of the board; quorum; compensation and expenses.  Pursuant to its bylaws, the Board organizes by electing one of its members as Chairman and another as Vice-Chairman.  The Board also designates from among its members a Secretary to keep the minutes and records of the Board.  A majority of the Board constitutes a quorum, and a concurrence of a majority of its members is necessary for any official action to be taken by the Board.  No vacancy in the membership of the Board impairs the right of a quorum to exercise all of the rights and perform all of the duties of the Board.  All Directors, appointed by the State of Kosrae, receive travel expenses and per diem at Kosrae State Government rate when these amounts would be payable to Kosrae State government employees in the same circumstances.  Non-appointed Directors shall not receive travel expenses or per diem from the Corporation.

Background

Added by State Law 7-28.  Amended by State Law 7-60. Amended by S.L. 7-206

Section 7.1308.  Appointment of General Manager, removal.  By a majority vote, the Board appoints a General Manager and fixes his compensation.  The General Manager has full charge and control of the operation and management of the Corporation and other real and personal property controlled by the Corporation, and of construction and maintenance of any facility and necessary work on vehicles, vessels and equipment controlled by or required to be built or repaired by the Corporation.  The Board may remove the General Manager for good cause upon a majority vote.  During any period when the position of General Manager is vacant, the position is temporarily filled from within the organization following its rules and regulations.

Background

Added by State Law 7-28.

Section 7.1309.  Duties of the General Manager.  The General Manager of the Corporation has the following duties:

(1)  To ensure that all fees and bills imposed by the Corporation are charged and collected.

(2)  To attend all meetings of the Board and submit a general report on the affairs of the Corporation.

(3)  To keep the Board advised on the needs of the Corporation.

(4)  To approve demands for payment of obligations for the purposes and within amounts authorized by the Board.

(5)  To prepare or have prepared all plans and specifications for the construction and repair of facilities, vehicles, vessels and equipment operated by the Corporation.

(6)  To manage the day to day business of the Corporation; to select  and appoint the employees of the Corporation except as otherwise provided in this act; to contract with independent contractors, and to plan, organize coordinate and control the services of such employees and contractors in the exercise of the powers of the Corporation under the general direction of the Board.

(7)  To publish within 90 days after the end of each fiscal year, in the manner required by the Board, a complete financial and operations statement showing the result of operations for the preceding fiscal year and the financial status of the Corporation on the last day thereof.

(8)  To perform such other additional duties as the Board may require.

Background

Added by State Law 7-28.

Section 7.1310.  Appointment of Comptroller and general counsel; duties of each.  The General Manager appoints a comptroller and a general counsel, both of whom report to the General Manager.  The General Manager may terminate the comptroller and the general counsel for good cause.  The comptroller and the general counsel are compensated at rates determined by the Board.  Such officers may be full-time employees of the Corporation, shared with the Kosrae State Government, or be placed on retainer from the private sector.  The General Manager may appoint one or more assistants to any such office.

(1)  The Comptroller has custody of all monies of the Corporation and pays out such money only in accordance with the direction of the Board and as provided in the annual budget of the Corporation.  The Board appoints an agent as its trustee for payment of bonds issued by it and for such related purposes as the Board may provide. 

(2)  The general counsel advises the Board and the General Manager in all legal matters to which the Corporation is a party or in which the Corporation is legally interested and may represent the Corporation.

Background

Added by State Law 7-28.
Section 7.1311.  Valuation, Accounting and reporting.  The Board adopts and maintains a system of accounting that is in accordance with generally accepted accounting principles applicable to public corporations.  The system adopted requires:

(1)  That the Board employs a firm of independent certified public accountants or certified appraisers to determine the total value of the Corporation prior to any issuance of stock or sale of a minority interest.  The Board shall transmit said report of the Corporation’s valuation to the Governor and the Speaker prior to any issuance of stock or sale of a minority interest.  The Board shall consult with the Governor and Speaker regarding the minority investment plan for the Corporation prior to any issuance of stock or sale of a minority interest.

(2)  That the Board employs a firm of certified public accountants who annually examine and report to the Board the financial status of the Corporation, and that copies of such reports are furnished to the Governor and Legislature of Kosrae State, made available for distribution in the Corporation’s headquarters to shareholders and transmitted to all shareholders owning at least five (5%) percent of the outstanding shares; and

(3)  That the Board present to the Governor and Legislature of Kosrae State and all shareholders who own five (5%) percent or more of the outstanding shares an annual report on the affairs of the Corporation within 90 days after the end of each fiscal year.  A copy of this annual report shall also be made available to all shareholders for their review at the Corporation’s headquarters.  When requested by the Governor or the Legislature, the Corporation shall present special reports within 60 days after the end of each intervening quarter.

Background

Added by State Law 7-28.

Section 7.1312.  Budget preparation.  In consultation with the Board, the General Manager prepares in advance of each fiscal year an annual budget for the Corporation, taking into consideration, anticipated capital and operational expenditures and anticipated revenues.  The Corporation uses the same fiscal calendar as the Kosrae State Government.  The budget indicates the operational, capital and maintenance requirements of the Corporation that will be met with, the anticipated revenues of the Corporation and such essential requirements as cannot be met without increase of revenues or outside financial assistance.

Background

Added by State Law 7-28.

Section 7.1313.  Increase in the rate of services provided.  The Corporation may increase the cost of diesel or gasoline fuel sold for domestic use in the State of Kosrae,  as it deems appropriate under common business practices if  such increases are not unreasonably high, restrictive or discriminatory due to the abuse of the Corporation's dominant position in the industry.  Domestic use includes Kosraean fuel retailers, majority owned Kosraean businesses and Kosrae State Government.  

The Corporation may increase or decrease the price of aviation or jet fuel as it deems appropriate under common business practices and contractual obligations.  The Corporation may increase or decrease the price of diesel or gasoline, for non-domestic use, as it deems appropriate under common business practices and contractual obligations.

The Corporation may increase or decrease the price of fuel sold to the Kosrae Utilities Authority as it deems appropriate under common business practices and contractual obligations, subject to a maximum price equal to the actual purchase price  of the fuel at the refinery plus $0.40 per gallon.  The Corporation shall provide a written explanation to the Governor and the Speaker of the price to be charged for fuel sold to the Kosrae Utilities Authority, including appropriate documentation of any change in the  landed cost for the fuel.

Background

Added by State Law 7-28.  Amended by State Law 7-125.  Amended by State 8-109.
Section 7.1314.  Deposit of excess revenue.  The General Manager in consultation with the Board shall set aside sufficient funds from the revenues of the Corporation to fund the operations, maintenance, expansion, loan retirement and other legitimate financial needs of the Corporation.  Any excess revenue over and above the amount necessary to fund the legitimate financial needs of the Corporation may be issued as dividends to the shareholders of the Corporation after the close of each fiscal year as determined by the Board; provided however that the aggregate amount of such excess funds shall not be greater than 80% of the annual net profit of the Corporation.

Background

Added by State Law 7-28.

Section 7.1315.  Procurement; Manual of Administration.  The Board adopts procurement regulations and establishes a Manual of Administration for the Corporation including rules and regulations governing the selection, promotion, performance, evaluation, demotion, suspension, dismissal and other disciplinary rules for employees of the Corporation.  Employees of the Corporation are eligible to participate in any health insurance plan, life insurance plan, retirement fund, and workmen's compensation funds available to Kosrae State Government employees.  The Corporation contributes to such programs as determined by the governing authorities thereof.

Background

Added by State Law 7-28.

Chapter 14.  Semo-Micronesia Inc.

Background
State Law 7-62 added a new Chapter 14 entitled “The Visitors Bureau” in conflict with the prior Chapter 14, “Semo-Micronesia, Inc.”  State Law 7-96 moved the Visitors Bureau provisions to Title 7, Chapter 5.

Section 7.1401.  Joint venture agreement.  Pursuant to a joint venture agreement entered into on October 21, 1995, between the Kosrae State Government and Semo Co., Ltd., a Korean company, a joint venture company named Semo-Micronesia, Inc. was established.

Background
Added by State Law 7-8.

Section 7.1402.  Nominations to the Board of Directors, terms, compensation.  Pursuant to the Second Amendment to joint venture agreement, Kosrae State makes three nominations to the Board of Directors of Semo-Micronesia, Inc.  The Governor makes these nominations to the Board with the advice and consent of the Legislature.  Kosrae board members serve a term of four years.

Background
Added by State Law 7-8.

Section 7.1403.  Reporting requirements.  The Office of the Governor shall provide to the Kosrae State Legislature a copy of the annual financial statements, the annual report on operations, the annual independent audit report, and the annual budget of Semo-Micronesia, Inc. as described in the joint venture agreement and by-laws of Semo-Micronesia, Inc.

Background
Added by State Law 7-8.

Section 7.1404.  Transfer of shares.  The Kosrae State government shall not pledge, sell, transfer, or otherwise encumber or dispose of all or any of its shares in Semo-Micronesia Inc., without the prior approval of the Kosrae State Legislature.  The Kosrae State Legislature’s approval of such action shall be by resolution.

Background
Added by State Law 7-8.

Part III

Chapter 15.  Business Development Support


Section 7.1501.  Creation of Business Development Council.  To effectively spur the growth and development of the private sector throughout Kosrae State, and to carry out the policy declared under the Business Development Act of 2004, a Business Development Council (Council) is hereby created:

(1)
The Council shall be duly constituted within sixty (60) days after the establishment by law.

(2)
The Council shall be the primary agency responsible for the promotion, growth and development of private business enterprises in Kosrae State by way of facilitating and closely coordinating State efforts to promote the viability and growth of the private sector.

(3)
The Council shall consist of seven (7) members who shall be appointed by the Governor with the advice and consent of the Legislature.  Four (4) members shall be from the private sector and three (3) from state government.  The Council shall elect its own Chairman from among its members.

(4)
The Small Business Development Center (SBDC) created by this act shall act as the Secretariat of the Council.  The Director of the SBDC shall serve as ex-officio Secretary of the Council.



(5)
The Council shall meet monthly.

(6)
Any five (5) members of the Council shall constitute a quorum, and a concurrence of five members shall be necessary for any official action taken by the Council.
(7)
No vacancy in membership of the Council shall impair the right of a quorum to exercise all the rights and perform all the duties of the Council.

(8)
Members of the Council shall be compensated at the rates established for Agency governing bodies when actually attending meetings of the Council except that those members who are employees of the Kosrae State Government and other cooperative entities shall instead receive their regular salaries while performing functions of the Council.  All members shall also receive travel expenses and per diem at Kosrae State Government rates when those amounts would be payable to Kosrae State Government employees in the same circumstances.

(9)
Council members shall serve at the pleasure of the Governor and until a replacement has been duly appointed.


Section 7.1502.
Business enterprises defined.  A private business enterprise shall be defined as any business activity or enterprise activity owned and operated in industry, agribusiness, tourism, trade and/or industrial and business services, whether single proprietorship, cooperative, partnership or corporation.  A small business shall be defined by the standards determined by the U. S. Small Business Administration.


Section 7.1503.
Eligibility for government assistance.  Private business enterprises shall be eligible to receive assistance under the Business Development Act of 2004.  Start-up and existing enterprises are eligible for assistance, counseling, training if they are:

(1)
duly registered with the appropriate agencies as presently provided by 

law or as provided by rules and regulations established pursuant to this act;



(2)
a U. S. citizen, green card holder, or of FSM descent;

(3)
not a branch, subsidiary or division of a large-scale enterprise or may [have] its policies determined by a large-scale enterprise or by persons who are not owners or employees of the enterprise.  However, this requirement shall not preclude a micro, small and medium enterprise from accepting subcontracts from large enterprises or firms joining in cooperative activities with other micro, small and medium enterprises.


Section 7.1504.
Assistance of government agencies.  The Council may, from time to time, call upon the participation of any government agency or association of local government officials in  its deliberations, especially when such agency is directly or indirectly concerned with and/or affecting the growth and development of private business enterprises in any particular area or manner.


Section 7.1505.
Technical assistance.  The Governor shall provide the Council with necessary technical and legal assistance through the departments, offices of the Kosrae State Government.  If the Attorney General is unable to provide sufficient legal counsel, the Council may seek independen[t] counsel.


Section 7.1506.
Powers and functions.  The Small Business Development Council (SBDC) shall have the following powers, duties and functions:

(1)
Help establish the needed environment and opportunities conducive for the growth and development of the private business enterprise sector;


(2)
Make recommendations to the Governor and the Legislature on all policy matters affecting private business enterprises;
(3)
formulate a comprehensive private business enterprise development plan to be integrated into the State’s Five Year Development Plans;

(4)
Coordinate and integrate various government and private sector activities relating to private business enterprises development;

(5)
Review existing policies of government agencies that would affect the growth and development of private business enterprises and recommend changes to the Governor and/or to the Legislature whenever deemed necessary.  This shall include efforts to simplify rules and regulations, as well as procedural and documentary requirements in the registration, financing and other activities relevant to private business enterprises;

(6)
Monitor and determine the progress of various [___________](sic) geared towards the development of the private sector.  This shall include overseeing, in coordination with local government units and private sector groups/associations, the developments among private business enterprises;

(7)
Promulgate implementing rules and regulations, guidelines, programs, and operating principles as may be deemed proper and necessary in the light of government policies and objectives of this act;

(8)
Provide the appropriate policy and coordinated framework in assisting relevant government agencies in tapping of national and foreign funding for private business enterprise development, including manpower skills development;

(9)
Promote the productivity and viability of private enterprises by way of directing and/or assisting relevant government agencies and institutions at the state and local levels towards the:

(a)
provision of business training courses, technical training for technicians and skilled laborers, and other continuing skills upgrading programs;

(b)
provision of guidance and assistance regarding product quality/product development and product diversification;

(c)
provision of guidance and assistance for the adoption of improved production techniques and commercialization of appropriate technologies for product development and for increased utilization of indigenous raw materials;

(d)
provisions of assistance in the marketing and distribution of products of private business enterprises through local supply and demand information, industry profiles, and overseas marketing promotion;

(e)
intensification of assistance and guidance to enable greater access to credit through better information about lenders’ requirements, and making recommendations to government on ways to reduce the impediments to the provision of credit;

(f)
the encouragement of measures such as insurance against extraordinary disasters;

(g)
provision of support for product experimentation and research and development activities as well as access to information on commercialized technologies;

(h)
identification and notification to the government where poor infrastructure facilities and public utilities are an undue constraint to the operations of the private sector;
(10)
Submit to the Governor and Legislature a yearly report on the status of private business enterprises in the State, including the impact of all relevant government policies, programs, and legislation as well as private sector activities; and

(11)
Generally, to exercise all powers and functions necessary for the attainment of the objectives and purposes of Business Development Act of 2004.


Section 7.1507.
Creation of Business Development Center.  The Small Business Development Center (SBDC) is established to have primary responsibility to provide training and business support services to private enterprises.  The SBDC shall provide, promote and develop modes and services to assist businesses, including but not limited to, entrepreneurship training and development, business training and counseling, assisting in achieving access to financial [and] (sic) dissemination.  In addition to its normal activities and function as defined by an established MOU between the Kosrae State Government and the Pacific Islands Small Business Development Center Network (PISBDCN), it is hereby designated as Council Secretariat.


Section 7.1508.
Functions as Secretariat of Small Business Development Council.  As Council Secretariat, the Small Business Development Center shall have the following powers, duties and functions:



(1)
To prepare, in coordination with local governments and/or associations of local government officials, and recommend annual as well as medium-term private business enterprise development plans for approval of the Council;


(2)   
To coordinate the preparation of position papers and background materials for discussion or approval during Council meetings;



(3)
To assist the Council in coordinating and monitoring private business enterprise policies and programs and activities of all government agencies with respect to private business and enterprises;



(4)
To prepare, collate and integrate all inputs to the Council’s yearly report on the status of private enterprises in Kosrae State;



(5)
To submit periodic reports to the Council on the progress and accomplishments of its work programs; and



(6)
To perform ad hoc functions as authorized by the Council.


Section 7.1509.
Structure of the Small Business Development Center.  The Small Business Development Center shall:



(1)
Be located at the College of Micronesia – Kosrae Campus with such extension offices as the Council deems appropriate;



(2)
Be under the policy and program supervision of the Council;



(3)
Be under the management of the College of Micronesia-FSM and conform to its staff policies, standards, and compensation level;



(4)
Be jointly supported by the Kosrae State Government and the College of Micronesia;



(5)
The SBDC may establish fees for its services and shall retain said fees in a separate revolving account to support and promote private enterprises.  Fees established shall:`




(a)
be approved by the Business Development Council;




(b)
take into consideration the complexity and cost of the services provided, as well as the size and resources of the enterprise to whom the service is provided.


Section 7.1510.
Annual Report.  The Director of the Small Business Development Center and the Chairman of the Business Development Council shall each submit an annual report to the Governor and the Kosrae State Legislature on or before October 15 of each year on the administration and expenditure of appropriate funds, contributions and grants received, and fees charged if any.

Added 
Title 8.  MUNICIPAL GOVERNMENTtc "Title 8.  MUNICIPAL GOVERNMENT" \l 2
Chapter 1.  The Municipalitiestc "Chapter 1.  The Municipalities" \l 3
Section 8.101. Municipalitiestc "Section 8.101. Municipalities" \l 5. There are the following municipalities.

(1) Lelu Municipality 

(2) Malem Municipality 

(3) Tafunsak Municipality 

(4) Utwe Municipality

Chapter 2.  Charter Procedure

tc "Chapter 2.  Charter Procedure" \l 3
Section 8.201. Municipal charter.tc "Section 8.201. Municipal charter." \l 5
(1) A municipality has a charter which provides for the structure and operation of a democratic government and other matters within its jurisdiction in a manner consistent with law. 

(2) The charter of a municipality, as lawfully amended, remains in effect until amended or repealed pursuant to this section. If a charter provision is inconsistent with a higher provision of law, the higher provision substitutes for the charter provision. 

(3) An affirmative referendum vote of two thirds of ballots cast amends or repeals an existing charter or adopts a new charter. If a charter does not provide a referendum procedure, ordinance may establish a procedure. 

Chapter 3. Powers and Functions

tc "Chapter 3. Powers and Functions" \l 3
Section 8.301. Limitation and denial.tc "Section 8.301. Limitation and denial." \l 5 The following limit or deny a power or function of a municipal government as indicated:

(1) A municipal government may not adopt an ordinance regarding, or regulate or control, an activity or subject which State law regulates or controls. 

(2) A municipal ordinance or regulation may not impose a penalty of imprisonment exceeding one year. 

(3) A municipal ordinance or regulation may not impose a fine exceeding one thousand dollars.

Background
Subsection (3) was added by State Law 4-17.
Section 8.302. Proposed ordinancetc "Section 8.302. Proposed ordinance" \l 5. A municipal council gives  five days advance notice to the people of the municipality, the Legislature, and the Governor of the content of a proposed ordinance before acting on its adoption. 
Amended by State law 8-101 (4 May 05).
Section 8.303. Appointment of acting chief executivetc "Section 8.303. Appointment of acting chief executive" \l 5. If a vacancy occurs in the office of chief executive of any municipal government and the municipal charter or other municipal law does not provide for filling the vacancy, the Governor appoints a residentxe "resident" of the municipality to be acting chief executive of the municipality until a new chief executive is selected pursuant to the municipal charter or other municipal law.

Background

Added by State law 4-52.
TITLE 9.  TAXATION AND REVENUE SHARING

Part I.  Taxationtc "Part I.  Taxation" \l 3
Chapter 1. Provisions of General Applicabilitytc "Chapter 1. Provisions of General Applicability" \l 4
Section 9.101. Rules of application.tc "Section 9.101. Rules of application." \l 5
(1) If an object is subject to more than one tax, only the higher tax applies. 

(2) An accessory or part for a motor vehicle, boat, or equipment or appliance is subject to the same tax as the object for which it is an accessory or part. 

(3) The tax rates provided in Section 9.202 (1),(4),(8),(11),and (13) apply to a sale, even if the container sold has a smaller volume or fewer cigarettes than stated for the tax rate in question. 

Chapter 2.  Sales Taxtc "Chapter 2.  Sales Tax" \l 4
Section 9.201. Imposition.tc "Section 9.201. Imposition." \l 5 Except for goods made or produced in the State a sales tax attaches to goods upon their first sale in the State. The seller pays the tax on all goods in a shipment no later than 120 days after arrival in the State.  The State has the power to hold the release of future shipments if the seller is not current on taxes due under the Code and applicable Regulations.

Background

Amended by State Law 7-94.

Section 9.202. Rates.tc "Section 9.202. Rates." \l 5 The sales tax is on a percentage of the sales price or per unit as indicated below: 

(1) beer:

(a) 25 cents per glass container of 12 fluid ounces

(b) 15 cents per all other container(s) of 12 ounces

(c) plus 2 cents per additional 2 fluid ounces

(2) boat
   3 percent

(3) cigar
   5 cents

(4) cigarette:

(a) 15 cents per pack of 20 cigarettes

(b) plus 2 1/2 cents per additional 5 cigarettes

(5) equipment or appliance
.  5 percent

(6) food
   1 percent

(7) jewelry 
 20 percent

(8) liquor:

(a) 1 dollar per 26 fluid ounces

(b) plus 5 cents per additional fluid ounce

(9) motor vehicle 5 percent

(10) outboard motor 
 3 percent 

(11) soda

(a) 2 cents per container of 12 fluid ounces

(b) plus 1 cent per additional ounce 

(12) tobacco product 
10 cents per ounce

(13) wine

(a) 50 cents per 26 fluid ounces

(b) plus 4 cents per additional fluid ounce

(14) goods not stated elsewhere in this section 
   2 percent.

Background

Amended by State Law 6-66.
Chapter 3.  Transaction Taxtc "Chapter 3.  Transaction Tax" \l 4
Section 9.301. Transaction taxtc "Section 9.301. Transaction tax" \l 5 \n.  A transaction tax of five percent of the value of the transaction price received attaches to the following transactions: 

(1) lease of office or dwelling place; 

(2) lodging; 

(3) meal;

(4) motor vehicle rental; and

(5) video tape or film rental.

The consumer who purchases, leases or rents the goods or property, pays this tax at the time of the transaction.

Background

Amended by State Law 7-56.
Chapter 4.  Procedure and Regulationtc "Chapter 4.  Procedure and Regulation" \l 4
Section 9.401. Inspectiontc "Section 9.401. Inspection" \l 5. Goods arriving in the State are subject to Government inspection. Regulation provides for determination of value at inspection. 

Section 9.402. Documentation.tc "Section 9.402. Documentation." \l 5 Upon arrival of its vessel in the State a carrier or its agent submits to the Director a copy of a manifest, bill of lading or waybill for all goods on the vessel intended for off-loading in the State. The consignee of the goods shall be responsible for providing the Director with a copy of invoice.  Regulation provides for other particulars of documentation.

Background
Amended by State Law 4-3.
Section 9.403. Regulations.tc "Section 9.403. Regulations." \l 5 In addition to other regulations required by this title the Director of the Department of Administration and Finance establishes regulations for the payment and collection of taxes imposed by this title, including the definition of terms consistent with this title.  Regulation may provide for:

(1)  payment of sales tax no later than 120 days after the release of goods to a consignee;

(2)  a presumption in favor of intended sale by certain categories of persons; 

(3)  requiring each seller of goods in the State to maintain a record of each sale he makes and to provide those records to the State; 

(4)  determination of sales value; and

(6)  other matters necessary for an effective and fair tax collection. 

Background

Amended by State Law 7-1 and State Law 7-94.

Chapter 5.  Municipal Government Tax Powertc "Chapter 5.  Municipal Government Tax Power" \l 4
Section 9.501. Commercial license.tc "Section 9.501. Commercial license." \l 5 In addition to a tax or license fee it may lawfully impose, a municipal government may impose an annual license fee not exceeding $100 for a commercial activity conducted in the municipality. The Government retains the paramount power to examine, restrict, close, penalize, or otherwise regulate, the conducting of a commercial operation, for the public welfare. 

Section 9.502. Limitation.tc "Section 9.502. Limitation." \l 5
(1) A municipal government may not tax or license: 

(a) the ownership or use of a motor vehicle, or use of a public road;

(b) the sale, possession or consumption of alcoholic drink.

(2) A municipal government may not impose a tax on a sale or a transaction taxed pursuant to chapter 2 or 3, or goods made or produced in the State. 

Part II. Revenue Sharingtc "Part II. Revenue Sharing" \l 3
Chapter 11. Rules of Applicationtc "Chapter 11. Rules of Application" \l 4
Section 9.1101. Meaning of "State taxes".tc "Section 9.1101. Meaning of 'State taxes'." \l 5 For purposes of computing a municipal revenue share "State taxes" means taxes collected by the Government pursuant to Part I of this title. 

Background
Amended by State Law 4-88.
Part III   Fees and Chargestc "Part III   Fees and Charges" \l 3
Chapter 21.  Airport Utilization Fee.tc "Chapter 21. Airport Utilization Fee." \l 4
Section 9.2101. Definitionstc " Section 9.2101. Definitions" \l 5. In this Chapter: 

(1) "Passenger" is any person departing from Kosrae International Airport by commercial aircraft except the following: 

(a) Transit passengers who arrive and depart from the Kosrae International Airport within a twenty-four hour period on the same flight and aircraft; 

(b) Airline employees necessary for aircraft flight operations; 

(c) Persons departing for medical emergencies, including the patient and necessary attendants, as certified by the Director of Health Services, his designee, or other licensed medical practitioner;

(d) Children under the age of two while travelling with an adult; 

(e) United States Armed Forces personnel travelling as an activity of the United States Armed Forces;  

(f) Persons on charitable or disaster relief missions officially sanctioned by the Governor, his designee, or the Speaker of the Legislature or his designee. 

(2) "Director" is the Director of the Department of Administration and Finance or his designee. 

Background

Added by State Law 4-88.  Amended by State Law 7-1.
Section 9.2102. Airport Utilization Fee.tc "Section 9.2102. Airport Utilization Fee." \l 5 Each passenger departing from the Kosrae International Airport to any destination outside Kosrae State pays an Airport Utilization Fee of $15.00  The fee is paid by or on behalf of each passenger and is collected by the Director upon the passenger's departure from the State at the Kosrae International Airport Terminal. The passenger does not have the right to depart from Kosrae International Airport until the Airport Utilization Fee is received by the Director. The Director may provide by regulation, procedures for the efficient collection and handling of Airport Utilization Fee moneys, including the imposition of fines not to exceed $50.00 for the failure or refusal of any passenger to pay the Airport Utilization Fee.

Background

Added by State Law 4-88 and amended by State Laws 5-59 and 6-146. Amended by State Law 8-165 (effective date Oct. 29, 2004).
tc "Chapter 22.  Recycling Deposits" \l 4
tc "Section 9.2201. Beverage Container Recycling Deposit" \l 5


tc "Section 9.2202. Collection of Recycling Deposit" \l 5


tc  \l 5 "";  Kosrae Island Resources Management Authority (KIRMA) 

  Amended by S.L. 8-144 (Mar. 30, 2006)
Title 7, Chapter 22, repealed in its entirety by S.L. 8-170 (Nov. 6, 2006) and replaced by new Chapter 22.
“Chapter 22. Kosrae Recycling Program


Section 9.2201
.  Recycling Program Established.  This Chapter establishes a recycling program for the State of Kosrae whereby the State of Kosrae shall from time to time appoint a recycling agent to collect such waste materials as are designated by regulation and to the extent possible dispose of such material by sale and shipment from Kosrae.

(1)
The recycling program shall be, to the maximum extent, self-sustaining so that the collection of Recycling Deposit Fees and the sale of designated waste materials will be sufficient to fund the continued collection and removal of waste material from Kosrae.

Section 9.2202
.  Recycling Agent.  As of the effective date of this Chapter, the Recycling Agent for the State of Kosrae is the Kosrae Island Resources Management Authority (KIRMA).

(1)
A Recycling Agent shall hold its appointment until such time as a new Recycling Agent is nominated and appointed by the Governor.

(2)
A Recycling Agent may only be appointed by the Governor following the Legislature's consent by resolution to the nomination by the Governor.

(3)
A Recycling Agent may contract with a Recycling Operator to operate the recycling program.

Section 9.2203
.  Regulation.  The Director of the Kosrae Island Resource Management Authority shall promulgate rules and regulations, guidelines, programs, and operating principles as may be deemed proper and necessary in the light of government policies and objectives of this Chapter.

(1)
The rules and regulations, guidelines, programs, and operating principles shall be in writing and shall be designated as the Recycling Program Regulations.

(2)
Before taking effect, the Recycling Program Regulations must be approved by resolution of the Legislature.

(3)
Amendments to the Recycling Program Regulations must be approved by resolution of the Legislature.

Section 9.2204
.  Recycling Deposit Fee.  A recycling deposit fee in an amount specified by the Recycling Program Regulations shall be charged upon all items designated by the Recycling Program Regulations arriving or manufactured in the State of Kosrae and shall be collected pursuant to procedures and regulations established under Chapter 4 of this Title.

(1)
The Recycling Deposit Fee is not a tax on imports.

(2)
The Recycling Deposit Fee shall be paid by the person or entity importing or manufacturing the designated items.

(3)
The Recycling Deposit Fee shall not apply to those items imported to Kosrae that are intended for re-export, items manufactured in Kosrae for eventual export, or items imported to Kosrae for transshipment to a destination outside of Kosrae.

Section 9.2205.  Recycling Fund.  A Recycling Fund has been established pursuant to Title 10, Section 10.205 (1) (d) of the Kosrae State Code. 

(1)
There shall be paid into the Recycling Fund


(a)
Any money appropriated by the Kosrae State Legislature for the purposes of the Fund; and


(b)
All monies collected as a Recycling Deposit Fee under this Chapter or Recycling Program Regulations; and 


(c)
Any other money lawfully available to the Fund.

(2)
There shall be paid out of the Recycling Fund:


(a)
The amount of any expenditure by the State on the costs of recovering waste materials.



Section 9.2206.  Payments by Recycling Agent.  The Recycling Agent or Recycling Operator shall make such payments to persons or entities for those items designated by the Recycling Program Regulations as may be from time to time specified in the Recycling Program Regulations.

Section 9.2207.   Reimbursements to Recycling Agent or Recycling Operator.  The Division of Finance and Administration shall process and provide reimbursements from the Recycling Fund to the Recycling Agent or Operator within five working days of the written request for funds supported by any requirements specified by the Recycling Program Regulations.

Section 9.2208.  Reporting.  The Director of KIRMA shall, on or before August 1 of each year, submit to the Kosrae State Legislature and the Governor


(1)
A statement showing the estimated income and expenditure of the Recycling Fund for the current financial year; and 


(2)
estimates of the income and expenditure of the Recycling Fund for the next financial year. 


(3)
The Director of KIRMA shall, on or before February 1 of each year, submit a report to the Kosrae State Legislature and the Governor dealing generally with the operations of the Recycling Fund during the preceding financial year and containing the audited statement of accounts for that financial year. 


Section 9.2209
.  Offenses.  Any person who


(1)
Willfully refuses, or without reasonable excuse neglects or fails to pay a Recycling Deposit Fee; or 


(2)
Willfully, with intent to defraud, claims or takes the benefit of any exemption from the Recycling Deposit Fee without being entitled to that benefit; or 


(3)
In circumstances not falling within either of the preceding subsections, contravenes provisions of this Chapter or any regulations made under this Chapter; 

shall be in violation of the offense of Cheating under Title 13, Section 13.404 of the Kosrae State Code.

Section 9.2210
.  Civil proceedings.  Without prejudice to any criminal prosecution, any Recycling Deposit Fee which remains unpaid after it has become due for payment shall be recoverable by the State, from the person liable to pay the Recycling Deposit Fee, as a civil debt.
New Chapter 22 added by S.L. 8-170 (Nov. 6, 2006).

tc  \l 2 ""Title 10.  FINANCE

Chapter 1.  Provisions of General Applicabilitytc "Chapter 1.  Provisions of General Applicability" \l 3
Section 10.101. Definitions.tc "Section 10.101. Definitions." \l 5 In this title:

(1)  "Department" is the Department of Administration and Finance. 

(1)  "Director" is the Director of the Department.

Background

Amended by State Law 7-1.

Chapter 2.  Fiscal Managementtc "Chapter 2.  Fiscal Management" \l 3
Section 10.201. Accounting; records.tc "Section 10.201. Accounting, records." \l 5
(1) Government accounting provides for the full disclosure of the results of financial operations and the dissemination of all financial information needed for the management of operations and the formulation and execution of the Government budget and ensures effective control over Government income, expenditures, funds, property, and other assets, whether tangible or intangible. 

(2) An office record is open for public inspection in accordance with regulation. 

Section 10.202. Director's powers and duties.tc "Section 10.202. Director's powers and duties." \l 5 The Director has the power and duty to:

(1) prepare and review plans for the management and enhancement of Government revenues and reimbursements and for the support of public credit; 

(2) supervise the collection of revenues and reimbursements; 

(3) prescribe the form of keeping and rendering of public accounts, and issue pursuant to law a warrant for money from the Treasury pursuant to appropriation; 

(4) prepare and issue reports and fiscal information as may be required by law or resolution of the Legislature; 

(5) as the general accountant of the Treasury and its Funds record and audit every receipt and disbursement of money paid to, by, or through the Treasury and exercise full supervision of the Funds; 

(6) withhold his approval when necessary to prevent misuse of State funds, including the disbursement of funds in excess of appropriation; 

(7) keep a complete set of double entry books in which appear accounts which show the current status of each appropriation, and record daily therein all business transactions pertaining to appropriations in detail; 

(8) keep ledgers in which appear in a systematic manner accounts which show all current Government funds, assets, liabilities, income and expenditures; 

(9) maintain other books, records and documents as are necessary for the proper administration of the Office; 

(10) in consultation with the Director of [the] Department of Administration and Finance continuously review Government accounting and financial reporting practices and make required improvements; 

(11) maintain accounting systems and produce financial reports regarding Government operations, including central facilities which gather and disseminate information concerning Government financial operations and their results; 

(12) give full consideration to the Government's needs and responsibilities in establishing accounting and reporting systems and other fiscal requirements; and 

(13) emphasize systematic and orderly improvement in Government financial management in order to formulate, adopt and maintain simplified and more effective accounting systems, financial reporting procedures, budget processes, auditing requirements and procedures, and to eliminate duplication and processes which do not serve a purpose commensurate with the cost involved.

Background

Amended by State Law 7-1. 

Section 10.203. Treasurertc "Section 10.203. Treasurer" \l 5. The Director is the Treasurer and has full responsibility and authority for the Treasury, for the collection, administration, and safekeeping of all public funds deposited in the Treasury as general realizations of the Government and for disbursements from the Treasury pursuant to law. 

Section 10.204. Funds of the Treasurytc "Section 10.204. Funds of the Treasury" \l 5. Within the Treasury there are: 

(1)
 the Revenue Fund; 

(2) 
 the United States Grant Fund; and 
(3)
 the Foreign Assistance Fund; 
(4)
the Multi-Loan Disbursement Fund;

(5)
the Lelu Water Operating Fund;

(6) 
the Lelu Water Revenue Bond Fund;

(7) 
the Lelu Water Construction Fund;

(8)
the Malem Water Operating Fund;

(9) 
the Malem Water Revenue Bond Fund; and

(10) the Malem Water Construction Fund.

Addition of subsections (5) through (10) by L.B. No. 8-159.
Section 10.205. The Revenue Fund.tc "Section 10.205. The Revenue Fund." \l 5
(1) The Revenue Fund contains all monies received by the Government pursuant to a law imposing a tax, duty or tariff, and all other revenues and reimbursements from a fine, fee, license, interest, rent, or Government service, and other Government collection or collections by a government for the Government's benefit. A person who receives monies pursuant to this section transmits the monies within seven days of receipt to the Division of Finance and Budget for deposit in the Revenue Fund except that:
(a)
the Department of Agriculture, Land and Fisheries may retain monies received in the sale of supplies and equipment for gardening, livestock and poultry production, and in the marketing of all agricultural produce; 
(b)
the Sports Council may retain funds collected pursuant to Section 7.902(3), funds obtained through contributions and donations, and any interest thereon for funding operations, acquisition of equipment and the purchase of prizes;
(c)
The Division of Finance and Budget retains in an Airport Trust Fund all monies from taxes, duties, tariffs, fees, licenses, rents and other charges arising out of the operations of the Kosrae Airport, including all airport buildings and facilities, which monies are spent at the discretion of the Department of Transportation and Utilities for operations, construction and renovation of facilities at the Kosrae Airport.

Background  subjection c added by S.L. 8-46 and subsequent subsections renumbered.
(d)
The Division of Finance and Budget retains in a Recycling Fund all monies collected pursuant to Title 9, Chapter 22, and follows the Recycling Program Regulations  for the disbursement of Recycling Fund monies for the refund of Recycling Deposit fees,  and the maintenance of a recycling program; 
amended by S. L. 8-170 (Nov. 6, 2006)
(e)
The Kosrae’s Visitors’ Bureau may retain monies received from the sale of books, postcards, handicrafts, and other tourist material for the purpose of acquiring additional inventory of such classes of items; and
(f)
The Division of Finance and Budget retains in a Publication Fund the proceeds received from the sale of copies of the Kosrae State Code and the Selected Laws of the State of Kosrae, which proceeds are available for use by the Code Revision and Publication Commission to defray the costs of preparation and publication of the Selected Laws of the State of Kosrae; 
(g)
The Division of Finance and Budget retains in a Health Care Fund all monies collected from or on behalf of patients or clients or the Kosrae Department of the Health Services, including, but not limited to, reimbursements from any program of medical insurance and payments received by the State in connection with off-island referrals.  Monies in the Health Care Fund are continually appropriated for expenditures by the Department of Health Services solely for the purchase of medical supplies, inclusive of pharmaceutical supplies, for use by the Department of Health Services, its clinics, dispensaries, programs and patients.

(h)
The Division of Finance and Budget retains in a State Scholarship

Grant and Loan Fund, all monies received from Kosrae State Government appropriations for scholarship purposes and from loan collection from student loans.  Monies in the Scholarship Fund must be made available solely for Kosrae 

State Scholarship Board and continually loaned out to qualified recipients. 

(i)
The Division of Finance and Budget retains in a Broadcast Authority Fund all monies from payments received from advertisements and other broadcasting programs requiring payments to the State Broadcast Authority.  Monies in the Broadcast Authority Fund are available solely for the purpose of funding operations of the State Broadcast Authority;

(j)
The Department of Education retains in a Yearbook Revolving Fund all monies contributed, received and collected from yearbook sales by depositing that revenue into the fund using it strictly for the Kosrae high School yearbook; and
(note:  S.L. 8-234 reinstated erroneously deleted subsections (i) and (j). Oct. 2006) 

(k)
The Division of Housing under the Department of Commerce and Industry may retain monies collected or received under its housing loan program in a Housing Renovation Revolving Fund, and promulgates regulation for the disbursement of said monies; and

(subsection (k) added by S.L. 8-234 and subsequent section renumbered. Oct. 2006)

Each department, office, and agency retaining monies pursuant to subsections (a) through  (k) provides a written monthly report to the Governor and the Speaker on the status of the monies, including amounts received and expended; upon determining that a department, office, or agency has money in excess of the amount necessary for the purpose for which it is allowed to retain the funds, the Governor directs that said excess be turned over to the State Treasury.

 (l)
The Court may retain monies received as payment for published 

decisions, opinions, rules, or other documents issued by the Court.

(2)
By regulation the Director of the Department of Agriculture, Land and Fisheries provides for the sale of materials pursuant to subsection (1)(a) so that:

(a)
sale is at cost plus a reasonable charge for administrative costs; and 

(b)
there is a reasonable balance between the interests of assisting the public and 

fostering private retail sales.

(3)
Funds and materials deriving from State Law 1-25 are available in implementing the use stated in subsection (l)(a).

Background
Subsection (1)(a) was amended by State Law 5-36 and further amended by State Law 7-1;  subsection (1)(b) was amended by State Law 5-37 and further amended by State Law 5-116; subsection (1)(c) was added by State Law 4-146 and amended by State Laws 5-59 and 5-198 and further amended by State Law 7-1; subsection (1)(d) was added by State Law 5-15; subsection (1) was amended in its entirety by State Law 5-108, which added subsection (1)(e) and the concluding language of the subsection, Subsection (1)(a) thru (1)(e) were amended by State Laws 5-201 and 6-9; Subsection (1) (f) added by State Law 6-9; Subsection (1)(g) added by State Law 6-87; Subsection (1)(h) [Court fine] added by State Law 6-108; Subsection 1(h) [Scholarship Fund] was added by State Law 7-21; Subsection (1)(c) amended by State Laws 6-121 and 6-146.  Former Subsection (1)(c) [airport trust fund] was repealed by State Law 7-91.  Subsection 2 was amended by State Law 7-1.  Subsection (1)(h) (Yearbook Revolving Fund) was added by State Law 7-134.
Section 10.206. The United States Grant Fundtc "Section 10.206. The United States Grant Fund" \l 5. The United States Grant Fund contains all monies appropriated or designated by the United States Government for the Government except United States federal agency program monies which are maintained and accounted for in a manner to be provided by regulation. Monies in the United States Grant Fund are accounted for separately and in accordance with reporting requirements of the United States Government. 



Section 10.206.1  Multi-Loan Disbursement Fund.   The Multi-Loan Disbursement Fund contains separate accounts for separate loan monies designated to be deposited into the Multi-Loan Disbursement Fund in loan authorization legislation.  Each separate account in the Multi-Loan Disbursement Fund contains principle and interest derived from each separate loan designated to be deposited into the Multi-Loan Disbursement Fund.  Monies in each separate account of the Multi-Loan Disbursement Fund are accounted for separately and may only be disbursed pursuant to valid appropriations complying with the loan authorization legislation. 

(added by S.L. 7-224)

Section 10.207. The Foreign Assistance Fund.tc "Section 10.207. The Foreign Assistance Fund." \l 5 The Foreign Assistance Fund contains all monies not belonging to the Revenue Fund and received by the Government for its use from governments, governmental agencies or other external sources other than the United States Government.

(a) Foreign Assistance Fund monies, other than U.S. Federal Education 

Grant and Congress of the Federated States of Micronesia appropriations for educational purposes, which are received for the State Department of Education or for other education purposes, shall be deposited into a certificate of deposit held in the name of the State as an Educational Trust Fund to be held and used for educational purposes as set forth herein.

(1) The principal amount received shall be retained in the certificate of deposit until such time as it is authorized to be used.

(2) The interest shall be made available to the Director of Education, as the allottee of said interest, to use as merit/achievement awards for students at school activities such as the annual Education Week.  The Director of Education shall report to the Governor on all expenditures and to the Legislature upon request. 

(b) Foreign Assistance Fund monies received for the Kosrae State Court shall be deposited into a checking account held in the name of the Kosrae State Court Foreign Assistance Fund to be held, used and distributed for the purposes designated in the grant award documents as set forth herein.

(1) The Chief Justice shall be authorized as allottee and shall provide the sole authorization necessary for payment of funds from the checking account.

(2) The funds in the checking account shall be available for use by the allottee, to use for the purposes specified in the grant award documents.  The Chief Justice shall report to the Governor and to the Legislature on all expenditures upon request.

Background

Subsection (a) added by State Law 6-164.  Subsection (b) added by State Law 6-181.
Section 10.207.1. Legislative Operations Fundtc "Section 10.207.110.208. Legislative Operations Fund" \l 5. "Legislative operations monies" are monies that are appropriated or authorized for legislative operations. A Legislative Operations Fund, administered by the Department of Administration and Finance, is created to hold legislative operations monies. At the direction of the allottee of legislative operations monies, or other person designated pursuant to legislative rule, the Department of Administration and Finance transfers legislative operations monies from the Funds of the Treasury to the Legislative Operations Fund.

Background

Added by State Law 5-41.  Amended by State Law 7-1.
Section 10.207.2. Disbursementtc "Section 10.207.2 10.209. Same, Disbursement" \l 5. Monies in the Legislative Operations Fund are available for withdrawal at the allottee's or designated person's discretion, upon request made to the Department of Administration and Finance. The request identifies in writing the appropriation or authorization under which the disbursement is sought. The Department of Administration and Finance does not withhold monies requested for disbursement pursuant to this section.

Background

Added by State Law 5-41.  Amended by State Law 7-1.
Section 10.207.3. Accountingtc "Section 10.207.3 10.210. Same, Accounting" \l 5. The allottee or person designated by legislative rule renders a quarterly statement of accounting for all public money withdrawn or expended from the Legislative Operations Fund.

Background

Added by State Law 5-41.
Section 10.208. Allotment.tc "Section 10.208 10.211. Allotment." \l 5
(1) The Director of the Department of Administration and Finance has the power and duty to:

(a) make allotments

(b) make allotments of appropriated sums not later than ten days before the beginning of the fiscal year for which the appropriation is available or not more than thirty days after the effective date of an appropriation, whichever is later; 

(c) make allotments at monthly, quarterly or other intervals, if sound financial management practices permit and require; and 

(d) immediately notify an allottee in writing of an allotment and of the periodic nature of the allotment. 

(2) Unless otherwise provided by law, the allottees of State funds are:

(a) The Governor, for the operations of the Executive; 

(b) The Speaker, for operations of the Legislature; and 

(c) The Chief Justice, for operations of the Judiciary.

(3) The Governor is the allottee of funds appropriated for a Government operation not stated in subsection 2 when an allottee is not provided by law. 

Background

Subsection (1) was amended by State Law 7-1.

Section 10.209. Documentation.tc "Section 10.209 10.212. Documentation." \l 5
(1) Public funds are not recorded as a Government obligation unless it is supported by documentary evidence of:

(a) a binding agreement for a purpose authorized by law, executed before the expiration of the period of availability of the funds for obligation;

(b) a valid loan agreement, showing the amount of the loan to be made and the terms and schedule of payment; 

(c) a purchase order required by law, regulation, administrative directive or established administrative practice; 

(d) an order issued pursuant to law authorizing purchases without advertising when necessitated by public exigency or for perishable subsistence supplies or within specific monetary limitations; 

(e) a grant or subsidy payable:

(1) from an appropriation made for payment of, or contribution toward, sums required to be paid in specific amounts fixed by law, or in accordance with a formula prescribed by law; and 

(2) pursuant to an agreement authorized by law, or plans approved in accordance with and authorized by law.

(f) a valid Government liability resulting from litigation or settlement; 

(g) employment or services or expenses of travel made in accordance with law, or services performed by public utilities; 

(1)  The Department may not, by regulation or otherwise, routinely require the submission of a trip report or other narrative description of the acts undertaken by a traveler on State business in order to receive payment of travel expenses; or 

(h) a valid Government liability payable by funds appropriated or otherwise lawfully available for that purpose.

Background

Subsection (1)(g)(1) added by State Law 7-150. 

Section 10.210. Lapse.tc "Section 10.210 10.213. Lapse." \l 5 Funds limited for obligation to a definite period of time are not available for expenditure after the expiration of the period except for the liquidation of an amount obligated in accordance with Section [10.212].   Funds are not available for expenditure beyond the period provided by law. 

Section 10.211. Disbursementtc "Section 10.211 10.214. Disbursement" \l 5. Unless otherwise provided by law, the following procedures control the administration and management of funds:

(1) Funds remain in the custody and control of the Director until they are disbursed by him in accordance with law. 

(2) Funds are obligated as of the date the allottee executes the document required by Section 10.209. 

(3) The Director disburses funds to liquidate valid obligation within thirty days of its becoming payable, as indicated by valid documentary evidence of the obligation and a valid claim for payment, if required by the document evidencing the obligation. 

(4) Only the Director signs a check in disbursement of funds unless he designates in writing no more than two persons, any one of whom may sign a check on his behalf. The Director transmits a copy of a designation to the Legislature. 

Section 10.212. Unexpended funds.tc "Section 10.212 10.215. Unexpended funds." \l 5
(1) Unless otherwise provided by law, an appropriation which requires expenditure within a stated period becomes void to the extent that the appropriated sum is not obligated by the end of the period. A sum is available for expenditure for the purpose of the appropriation only if a valid obligation for payment of the sum occurs before the expiration of the period and the Director receives a copy of a valid document evidencing the obligation, certified by the allottee. 

(2) The Director may cancel an obligation not liquidated within one year following the date it became payable, as evidenced by a valid document, if the sole reason for the obligation's not being liquidated was the failure of the party to whom the obligation was due to submit a valid claim for payment as required by the terms of the document evidencing the obligation. 

Section 10.213. Reporting.tc "Section 10.213 10.216. Reporting." \l 5 The Department of Administration and Finance gives to the Legislature its monthly or other periodic computer statement of the status of an appropriated sum, and upon request gives the Legislature other data regarding Government finances or an appropriated sum.  The Department of Administration and Finance gives to the Legislature quarterly expenditure and performance progress reports on all funds appropriated under the fiscal year budget within thirty days after the end of each fiscal quarter.
Background

Amended by State Law 7-1.  (Second sentence added by SL 8-236, Oct. 2006)
Section 10.214. Closing.tc "Section 10.214 10.217. Closing." \l 5 When an unexpended balance remains to the credit of an appropriation after the purposes of the appropriation have been accomplished, after the period within which those purposes may be accomplished has ended, or after the reasons for the appropriation no longer exist, the Director, upon the receipt of a written statement from the allottee or person charged with the duty of expending the appropriation that all obligations have been fully paid and satisfied, may close out the appropriation account and transfer the unexpended balance to the appropriate fund of the Treasury. 



Section 10.215  Competitive Bidding Required.  All contracts for construction projects involving $20,000 or more, made on behalf of any branch, department, or agency of the State Government shall be let by free and open competitive bidding, by sealed bids, for the lowest responsible bidder, in accordance with the procedures established by regulations adopted by the Director.

Background: added by S.L. 8-45

Chapter 3.  Annual Budget and Other Appropriationstc "Chapter 3.  Annual Budget and Other Appropriations" \l 3
Section 10.301. Timing of annual budget.tc "Section 10.301. Timing of annual budget." \l 5
(1) By October 15th  of each year the Speaker, the Chief Justice, a department director, and an agency’s ' governing body or administrator shall submit to the Governor a written proposal of expenditures for the coming fiscal year in a manner determined by the Governor. With the exception of a department director’s  proposal the Governor shall include the proposals in the budget without revision. 

(2) The Governor shall submit the annual budget for the coming fiscal year to the Legislature no later than the Tuesday following the second Monday of April  of each year.

Background
Amended by State Law 6-108 and 6-196. Amended by State Law 8-51.
Section 10.302. Content of annual budget.tc "Section 10.302. Content of annual budget." \l 5
(1) The annual budget includes:

(a) a budget message; 

(b) recommendations which the public interest may require; 

(c) summary data and text; 

(d) supporting detail;

(e) proposed appropriations and expenditures for the Government operations for the coming fiscal year, showing the source of the funds proposed; 

(f) anticipated revenues and other funds available to the Government from all sources in the coming fiscal year, including taxes, fees, fines, interest income, revenue or profits from agreements, United States grant funds, reimbursements for Government services, repayment of a loan, an unexpended balance from a previous year and an uncollected reimbursement or debt owed to the Government; 

(g) recommendations as to how a deficit is to be met, either through additional revenues or reimbursements, or reduced appropriations and expenditures if the total of the proposed appropriations and expenditures exceeds the total of the funds estimated to be available for appropriation during the coming fiscal year; 

(h) a statement of the balances of the Funds of the Treasury for the fiscal year last concluded, including the actual revenue by source, all appropriations, and the obligations and expenditures pursuant to each appropriation; 

(i) a statement of the projected balance of the Funds of the Treasury for the fiscal year in progress, including all appropriations, estimated revenues by source, and anticipated obligations, and recommendations as to how the deficit is to be met, if the projected balance for Fund indicates a deficit; 

(j) details of all budget requests to be submitted to the United States Government for the fiscal year which next follows the coming fiscal year;

(k) details of all economic development projects and construction projects to be funded or undertaken by the Government in the coming fiscal year, relating such projects to goals and objectives set forth in the Overall Economic Development Plan; 

(l) proposed personnel levels for the Executives' principal departments and the agencies in comparison to personnel levels for the fiscal year in progress; 

(m) a listing of all United States federal agency programs in which the Government will participate, or be entitled to participate, in the coming fiscal year, showing each program's total funding, number of personnel and planned activities, and the principal departments of the Executive, or the agency or other branch of Government which will administer the program grant; and 

(n) other financial information and data necessary or desirable for showing in reasonable and practicable detail the Government's financial condition.

(2) The annual budget treats each position, principal department, division, bureau, unit, and other organizational entities of the Executive and agencies, whether or not the budget recommends funding. If funding is not recommended, the Governor provides a detailed justification in the budget. 

(3) Proposed expenditures for a Government construction project for the coming fiscal year appears in the proposed budget for the principal Executive department or for the agency which will have primary use or control of the facility once constructed. 

Section 10.303. Annual budget appropriation.tc "Section 10.303. Annual budget appropriation." \l 5
(1) The Governor submits with the annual budget a bill to enact the budget. The bill is consistent with the budget. 

(2) An enactment of the budget may provide personnel levels and reprogramming authority. 

(3) An appropriation is subject to amendment. 

(4) An appropriation of funds from a non-State Government source adheres to a lawful restriction placed on use of the funds by the grantor of the funds, including reprogramming limits. 

(5) An appropriation may limit the expenditure of funds to a specific purpose or in accordance with other stated conditions. 

Section 10.304. Request for supplementary appropriation.tc "Section 10.304. Request for supplementary appropriation." \l 5
(1) The Governor may request the Legislature to enact an appropriation in addition to the annual budget, as may be required by laws enacted after enactment of the annual budget or for other reasons in the public interest. A request includes the grounds therefore, including the reason for its omission from the annual budget. If a request would create a deficit in a Fund of the Treasury the Governor recommends ways to meet the deficit. 

(2) The Governor may request the Legislature to rescind existing budgetary authority by law. 

Section 10.305. Grant requesttc "Section 10.305. Grant request" \l 5. Thirty days before the transmission deadline for a grant request by the Government to any source the requesting party submits to the Legislature a copy of the request. Within twenty days of receipt the Legislature submits to the requesting party its written recommendations concerning the request, if any. The requesting party gives full consideration to the recommendations and may alter the request accordingly. 

Section 10.306. Balanced budget resolution.tc "Section 10.306. Balanced budget resolution." \l 5 From all available information the Legislature adopts a resolution, subject to amendment by subsequent resolutions, stating the total funds estimated to be available for appropriation from the Funds of the Treasury during the coming fiscal year. The resolution may also state the personnel levels to be funded from the total funds estimated to be available and may provide other spending limits or conditions. Total appropriations and personnel levels for a fiscal year do not exceed the amount specified in the resolution. 

Section 10.307. United States federal agency program.tc "Section 10.307. United States federal agency program." \l 5
(1) Upon the Code's taking effect an obligation of United States federal agency program monies does not occur without appropriation or authorization by law, except that the obligation of monies of a program appearing on the Federal Program Roster at that time may occur until December 31, 1985.

 (2) Upon the Compact of Free Association's taking effect the Government's choice of a United States federal agency program requires Legislature approval by resolution. 


Section 10.308.  Budget Transmission Act.  Following submission of the budget by the Governor pursuant to Section 10.301(2), the Legislature shall review the budget submission and pass on first reading the Budget Transmission Act before it is submitted to the Joint Economic Management Commission (JEMCO) for review and approval.  The Budget Transmission Act, which shall contain such summary budgetary authorizations as are found necessary by the Legislature to fulfill the requirement of the FSM-USA Compact of Free Association, inclusive of any amendments thereto and relevant subsidiary agreements.  No budget documents may be transmitted in the name of the State of Kosrae to the FSM national government to be submitted to JEMCO if they were not included in the budget approved on first reading by the Kosrae State Legislature.  Following the review and approval by the JEMCO, the Budget Transmission Act is passed on second reading by the Kosrae State Legislature before transmitted to the U.S. federal government, or any committee or other recipient for which budgetary submissions are required by said Compact or subsidiary agreements except as authorized by the Budget Transmission Act enacted for the respective fiscal year for which such Budgetary documents are being transmitted.
Background

Added by State Law 8-51.
Chapter 4.  Required Audits – Office of the Public Auditortc "Chapter 4.  Audit" \l 3
Section 10.401.  Annual/Biennial Audit.  There is an audit of all expenditures of public funds at the end of each fiscal year.  If the Legislature is satisfied that the objectives of the annual audit can be met by a biennial audit, then it may, by resolution, waive the requirement of an annual audit.  The Legislature cannot waive the annual audit except every other year.
Background

Amended by State Law 6-108 and State Law 7-50.
Section 10.402.  Contracting for Annual/Biennial audit.  With the approval of the Legislature, the Speaker designates and authorizes in writing a Senator who has not had direct responsibility for the disbursement of public funds to negotiate and contract with an auditor for the annual/biennial audit.  For this annual/biennial audit, the Senator has full and final authority to obligate the Government by contract with an auditor, who must be a certified public accountant.  An annual/biennial audit contract may not be executed until after the Legislature has appropriated funds for payment of the auditor.  The Senator designated pursuant to this section secures by written contract the services of an auditor who in the member’s best judgment can perform the required audit in a competent, timely and impartial manner with the least use of public funds.

Background

Former Section 10.402 was repealed by State Law 7-50.  State Law 7-50 amended former Sections 10.405 and 10.406 and combined those amended sections into a new Section 10.402.
Section 10.403. Auditor access and reporting for the annual/biennial audit.  An auditor has full access to all documents of the Government and of allottees of public funds which, in the auditor’s judgment, are relevant to an audit pursuant to Section 10.401.  All Government officials and employees and all allottees of funds cooperate fully with the annual/biennial auditor upon his request.  An audit pursuant to Section 10.401, results in a full and detailed written report by the auditor to the Speaker who promptly transmits a copy to the Governor, the Attorney General, and the Clerk of the Courts for inspection by the public and the Broadcast Authority. 

Background

Former Section 10.403 was repealed by State Law 7-50.  State Law 7-50 amended former Sections 10.408 and 10.409 and combined those sections into a new Section 10-403.

Section 10.404. Definition of public funds.  “Public funds” as used in this Chapter, means all the resources, revenues, and grants, subsidies, contributions, or entitlements owned by, owed to, or held by the State, or held by any department, agency, or any other person for or on behalf of the Government, as well as all funds appropriated by the State in connection with State contracts, State obligations, or any State appropriation funding.

Background

Former Section 10.404 was repealed by State Law 7-50 which added a new Section 10.404.
Section 10.405.  Office of State Public Auditor.  There is an Office of State Public Auditor for the State of Kosrae which is subject to the following:

(1)  The Office of State Public Auditor is to be headed by a State Public Auditor, who may be a certified public accountant.  If the State Public Auditor is not a certified public accountant, then at least one certified public accountant, who has been certified in the United States, must be employed by the State Public Auditor.  The Office of State Public Auditor shall otherwise be staffed within the discretion of the State Public Auditor subject to an approved budgetary appropriation.

(2)  The State Public Auditor shall be appointed by the Governor, with the advice and consent of the Legislature.  The Public Auditor shall serve for a term of 4 years and until a successor is confirmed.  An individual may be reappointed for an additional term or terms with the advice and consent of the Legislature.

(3)  The Legislature may remove the State Public Auditor from office for cause by a two-thirds vote.  In the event of such removal, the governor shall appoint an Acting Public Auditor until a successor is appointed and confirmed.

Background
Former Section 10.405 was amended by State Law 7-50 and combined with former Section 10.406 and renbumbered as Section 10.402.  State Law 7-50 added a new Section 7-405.

Section 10.406.  Powers and Duties.  The State Public Auditor shall:

(a)  Inspect and audit personally, or by his duly authorized assistants, all accounts, books, and other financial records of the State Government, to include but not be limited to, every branch, department, office, political subdivision, board, commission, agency, other public legal entity (owned, or partially owned, by the State), whether they receive public funds or not, and nonprofit organizations that receive public funds from the State Government;

(b)  Inspect and audit personally, or by his duly authorized assistants, the fiscal books, records, and accounts of all allottees and other custodians of public funds, making independent verification of all assets, liabilities, revenues, expenditures, and obligations of the State Government, entities owned in whole or part by the State Government, and agencies of the State Government.

(c)  Inspect and audit personally, or by his duly authorized assistants, the fiscal books, records, accounts, and other financial records associated with any project, program, and activity receiving funding in whole or in part from public funds of the State Government, including the records of any contractor performing public work on a cost-reimbursement-type contract in order to verify the cost charged to the public contractor;

(d)  Inspect and audit personally or by his duly authorized assistants, the books, records, accounts, and other financial records associated with business sales that may be used for sales assessment for tax collection purposes;

(e)  Prepare and file written audit reports of all inspections and audits completed;

(f)  Have the exclusive audit jurisdiction over public funds of the State Government, except as set forth in Section 10.403, and except as he shall contract for independent auditing services to be performed under his supervision in instances where specialized expertise is required, or where auditing requirements are beyond the capacity of the State Public Auditor’s staff and where funding is available;

(g)  Keep a complete and accurate record or file of all audit reports, inspections, investigations, releases, audit work papers, and other materials pertaining to the work of the Office of the State Public Auditor;

(h)  Cooperate with State agencies by offering such advice and assistance as may be requested of the State Public Auditor for the establishment or improvement of the accounting system(s) used by the various State agencies and departments;

(i)  Require the aid and assistance of all State officials and employees and any custodian of public funds at all times in the inspection, examination, and audit of any and all books, accounts, and records of the State Government; and

(j)  Have access during regular business hours to all of the books and accounts, reports, vouchers, or other records of information in any branch, department, office, political subdivision, board, commission, agency and other public legal entity (owned, or partially owned, by the State).  Nothing in this section shall be construed as authorizing or permitting the publication of information prohibited by law.

Background
Former Section 10.406 was amended by State Law 7-50 and combined with former Section 10.405 and renumbered as Section 10.402.  State Law 7-50 added a new section 10.406.


Section 10.407.  Special audits.  The Legislature, by resolution, or the Governor, by written request, may require an audit of a particular agency or entity, or may require an audit of the expenditure of public funds, or a portion thereof, at any other time.  A special audit request may establish reasonable requirements for the timing of the special audit and the special audit reports.  In addition, the State Public Auditor has the discretion, as well as the duty and power, to initiate an audit whenever and wherever the State Public Auditor determines that such an audit would be beneficial to the State.  A special audit conforms to the requirements of this chapter.

Background
Former Section 10-407 was repealed and replaced by State Law 7-50.

Section 10.408.  Audit Reports.  All audit reports shall be in writing, and shall comply with the following:

(1)  A copy of all audit reports of the State Public Auditor shall be provided to the Governor, the Speaker of the Legislature, the Attorney General, and shall be made available to the public by delivering a copy to the Broadcast Authority and the Clerk of the Kosrae State Court.  If a State agency or publicly-owned corporation is the subject of an audit report, it shall also be provided a copy of the report.

(2)  The State Public Auditor may file a report at such time as may be specifically required by statute or request or as he may determine if no time is specified in a request.

(3)  Each audit report shall contain recommendations made in regard to the subject matter of the special audit.  The branch, agency, or publicly- owned entity shall respond to the auditor’s recommendations and make any necessary corrections.

(4)  Recommendations in all audit reports shall be confined to matters within the jurisdiction of the State Public Auditor, including compliance or noncompliance with laws governing the expenditure of public funds, and the need for amendments or new laws to secure the efficient expenditure of public funds.

Background
Former Section 10.408 was amended by State Law 7-50 and combined with Section 10.409 and renumbered as Section 10.403.  State Law 7-50 added a new Section 7-408.

Section 10.409.  Verification of deposits.  In verifying any audit, the State Public Auditor shall have the right to ascertain the amount of bank deposits belonging to the entity or agency required to be audited, and shall have the right to audit said account on the books of such bank.  No bank shall be liable for making available to the State Public Auditor any of the information required under the provisions of this section.

Background
Former Section 10.409 was amended by State Law 7-50 and combined with Section 10.408 and renumbered as Section 10.403.  State Law 7-50 added a new Section 7-409.

Section 10.410.  Payment of salaries and expenses.

(1)  The salaries of the State Public Auditor, his staff, and employees shall be paid in the same manner and through the same procedure used for the payment of salaries of other State Government employees.

(2)  The salary of the State Public Auditor shall be eighteen thousand dollars ($18,000), which salary shall not be reduced during his term in office.

(3)  The State Public Auditor position shall be exempt from the Public Service System; however, members of his staff who would otherwise qualify for employment in the Public Service System may be included therein.

(4)  The State Public Auditor shall submit a proposed budget to the Governor to be included in the annual budget for presentation to the Legislature at the times required by the Code.

Background
Added by State Law 7-50. Amended by S.L. 7-247

Section 10.411.  Contracting for special services.  The State Public Auditor may contract with other persons or organizations of established competence for special services required by the State Public Auditor to carry out his powers and duties.  Any such contracts however, shall be within the established budget of the Office or have specific separate funding.  Any contracts for the services of a certified public accountant shall be awarded only to the person or organization who, in the best judgment of the State Public Auditor, can perform the required audit, or other duties and responsibilities in a competent, timely and impartial manner with the least use of public funds.

Background
Added by State Law 7-50.

Section 10.412.  Issuance of subpoenas.

(a)  The State Public Auditor may, by subpoena, summon persons to appear at a reasonable time before him.  He may administer oaths to such persons, and question them regarding receipts and expenditures of money and any other relevant matters necessary for the due execution of the duties vested in the State Public Auditor by this Chapter.

(b)  The State Public Auditor may issue subpoenas duces tecum requiring the production, within a reasonable time, of books, records, documents, or other relevant financial papers or objects necessary for the performance of his duties.

(c)  Any subpoena issued under the authority of the State Public Auditor shall be issued in the name of the State of Kosrae and shall be addressed to the person summoned, or to the person who is the custodian of the records requested.  The subpoena shall be signed by the State Public Auditor and shall set forth, with reasonable certainty, the books, documents, or other papers required, the object of the inspection and audit, the time and place of the hearing and the consequences of failure to obey the subpoena or summons.  The subpoena, or summons, shall be served by a police officer who is directed to serve the subpoena forthwith to the person to whom it was addressed.

(d)  A person subpoenaed shall have only those privileges against producing books, documents, or other papers under subpoena duces tecum which are authorized by the Rules of Evidence of the State Court.

Background
Added by State Law 7-50.


Section 10.413.  Types of audits and audit standards.  The types of audits and applicable audit standards shall be as follows:

(1)  Three types of audits may be performed:

(a)  Financial and compliance.  This type of audit determines whether the financial statements of an audited entity present fairly the financial position and results of financial operations in accordance with generally accepted accounting principles and whether the entity has complied with laws and regulations that may have a material effect upon the financial statements.

(b)  Economy and efficiency.  This type of audit determines whether an entity is managing and utilizing its resources economically and efficiently, the causes of inefficiencies or uneconomical practices, and whether the entity has complied with law and regulations concerning economy and efficiency.

(c)  Program results.  This type of audit determines whether the desired results or benefits established by the Legislature or other authorizing body are being achieved and whether the program administrators have considered alternatives that might yield desired results at a lower cost.

(2)  Any given audit or review may include one or more of the objectives in Subsection (1) of this section in the reasonable exercise of the State Public Auditor’s discretion.

(3)  The State Public Auditor shall perform audits in conformity with generally accepted audit standards as established by the American Institute of Certified Public Accountants.

Background
Added by State Law 7-50.

Chapter 5.  Authorizationtc "Chapter 5.  Authorization" \l 3
Section 10.501. National government granttc "Section 10.501. National government grant" \l 5. There is authorization for the disbursement of State funds in advance of receipt of monies granted by the national government for Government use. State funds are not available for advancement if monies granted by the national government are not for Government use. 

Chapter 6. Compact of Free Associationtc "Chapter 6. Compact of Free Association" \l 3
Section 10.601.  Authorization to debit Compact Financial Assistance Fund account feestc "Section 10.601.  Authorization to debit Compact Financial Assistance Fund account fees" \l 5. The Governor is authorized to approve, without further authorization or appropriation, the debiting of the  Compact Financial Assistance Fund account of the State of Kosrae, as established by the Agreement on Internal Budget and Finance  Procedures under the Compact of Free Association between the National  Government of the Federated States of Micronesia, for custodian and  investment management fees associated with that account.

Background

Added by State Law 4-101.
Chapter 7.  Compact Fund Financingtc "Chapter 7.  Compact Fund Financing" \l 3
Section 10.701. Definitionstc "Section 10.701. Definitions" \l 5. Unless the context clearly indicates otherwise, the following definitions apply to terms used in this chapter: 

(1) "Bond": any bond, note or other evidence of indebtedness issued under the National Compact Fund Financing Act, including any evidence of indebtedness for money borrowed from commercial banks or similar financial institutions and any reimbursement obligation to a provider of Credit Enhancement.

(2) "Bond Repayment Fund": the fund created in section 624 of Title 55 of the FSM Code to provide for the deposit and disbursement of funds pledged by a state government and/or the National Government which participating in a borrowing. 

(3) ["Committee"]: the committee referred to in section 524 of Title 58 of the FSM Code. 

(4) "Compact": the Compact of Free Association between the FSM and the United States of America and its attendant agreements. 

(5) "Credit Enhancement": bond insurance, letters of credit, or similar credit enhancement instruments. 

(6) "Financing Program": the Medium-Term Note Program and any other program for borrowing established or permitted by the National Compact Funds Financing Act and this chapter including, without limitation, programs involving public offering or private placement of bonds or direct borrowing from commercial banks or similar financial institutions. 

(7) "FSM": the Federated States of Micronesia. 

(8) "Indenture": any indenture, agreement or other instrument pursuant to which the Bonds shall be issued, as approved by a resolution of the Committee. 

(9) "National Compact Funds Financing Act" or "National Acts": section 511 et seq. of Title 58 of the FSM Code, as amended, and including any amendments that may be adopted hereafter. 

(10) "Pledged Compact Funds": the amounts payable under the Compact which the President is authorized to pledge to the payment of the bonds following legislative action by the FSM and the State. 

(11) "Pledged Funds": the Pledged Compact Funds and/or other pledged moneys, and investment earnings thereon. 

(12) "President": the President of the FSM or his lawfully and properly appointed designee. 

(13) "Resolution": the resolution or resolutions of the Committee authorizing the issuance and sale of Bonds on the terms and conditions, and substantially in the form, approved therein or pursuant to procedures provided therein. 

(14) "Secretary": the FSM Secretary of Finance. 

(15) "State": the State of Kosrae. 

(16) "Trustee": the FSM fiscal agent appointed as such in the indenture pursuant to the National Act, and any successors or assigns, who will act as such for the benefit of the holders of the Bonds.

Background

Added by State Law 5-11.
Section 10.702. Authority to borrow.tc "Section 10.702. Authority to borrow." \l 5 The State may participate in the Medium-Term Note Program and any other program for borrowing established or permitted by the National Compact Funds Financing Act including, without limitation, programs involving public offering or private placement of bonds or direct borrowing from commercial banks or similar financial institutions. The specific amount that may be pledged and used to cover the costs of the borrowing is authorized by law.

Background

Added by State Law 5-11.
Section 10.703. Authority of State officials.tc "Section 10.703. Authority of State officials." \l 5 When the specific amount that may be pledged and used to cover the costs of borrowing is authorized by law:

(1) The Governor, the Director of Department of Administration and Finance, the Governor's delegate, if any, to the Committee, and the Attorney General are authorized to perform the functions and duties described in the National Act. In the case of the Attorney General, he is specifically authorized to provide the legal opinion described in the National Act. 

(2) Without limiting the foregoing, the Governor may authorize the pledge of security necessary to secure the borrowing, to satisfy any financial obligations attributable to the State related to or resulting from such borrowing, and to pledge such additional security as may be necessary to protect the FSM Government and any non-participating state against any loss arising in connection with the State's participation in a financing program; provided, however, that the Governor may take such actions only with respect to specific amounts allowed by State law. 

(3) The Governor is also authorized to enter into an agreement or agreements with the Secretary and any lending institution regarding the disbursement of proceeds of Bonds and earnings thereon or the proceeds of borrowing from commercial banks or similar financial institutions and regarding the payment of all financial obligations attributable to the State related to or resulting from the borrowing.

Background

Added by State Law 5-11.  Subsection (1) was amended by State Law 7-1.

Section 10.704. Delegation of authority to the President.tc "Section 10.704. Delegation of authority to the President." \l 5 When the specific amount to be pledged and used to cover the costs of borrowing is authorized by law, the Governor may issue a written certification to the President that specifies the amount and source of funds or other security to be used to secure a borrowing and to cover the costs of borrowing. When the anticipated project costs including the anticipated costs of borrowing are less than the amount State law allows to be borrowed, then the amount certified by the Governor may be the lesser amount. Upon receiving the Governor's certification, the President is authorized to irrevocably pledge the amounts of Compact Funds specified in the Governor's certificate, including any investment earnings therefrom that would otherwise be payable to the State, or irrevocably pledge such other security as may be specified in the Governor's certificate. The President shall not make any such pledge except to secure a borrowing of funds on behalf of the State. The pledge shall secures payment of the bonds or funds borrowed, costs and expenses and all other financial obligations resulting from or relating to the Financing Program that are not otherwise paid. The President shall also be authorized to make the necessary payments from the pledged amounts for the purpose of and to the extent required to satisfy all financial obligations attributable to the State related to or resulting from the Financing Program. The President shall certify to the Governor in writing the amount actually so pledged and the amount authorized but not actually pledged. Any funds that are authorized to be pledged by law but that are not actually pledged or used to satisfy such financial obligations shall remain as funds of the State.

Background

Added by State Law 5-11.

Section 10.705. Compact Fundstc "Section 10.705. Compact Funds" \l 5. When the specific amount to be pledged and to be used to cover the cost of borrowing is authorized by law, and the Governor has issued a written certification to the President as provided in section 10.704 of this chapter, and the proceeds of the Financing Program have been actually or constructively received by the State, then the State consents to and authorizes a reduction in the amount of Compact Funds received or to be received on behalf of the State through the Compact Financial Assistance Fund, with such reduction being commensurate with the amount of Pledged Compact Fund pledged by the State, and irrevocably waives all rights to the receipt of such Pledged Compact Funds.

Background

Added by State Law 5-11.
Section 10.706. Indemnification. 

tc "Section 10.706. Indemnification. " \l 5
(1) Recognizing the complexity of any Financing Program pursued under this chapter and the National Act, the State indemnifies and holds harmless all officers, employees or other agents acting for or on behalf of the State from any and all claims, causes of action, demands, losses, costs, or damages including all court costs and attorney's fees, regardless whether suit is actually brought, (hereinafter called "claims") arising from or relating to any act or omission directly or indirectly related to the matters contained in this chapter or the National Act, or related to the establishment or implementation of any Financial Program, or to the repayment of any borrowing under any Financial Program. The State accepts tender of defense upon demand and immediately reimburses any payment of claims by the officer, employee or other agent of the State. 

(2) This indemnification and hold harmless covers claims that are foreseeable and unforeseeable, whether the act or omission is deemed to be within or outside the scope of employment or responsibility, and whether caused by negligence or recklessness of any degree, or otherwise. [Moreover], without limitation, this indemnification and hold harmless specifically applies to the Attorney General with respect to any opinions or advice which may be required or rendered. This indemnification and hold harmless does not apply to any criminal acts.

Background

Added by State Law 5-11.
Section 10.707. Taxestc "Section 10.707. Taxes" \l 5. In accordance with the National Act, neither the State nor any political subdivision thereof imposes any tax, assessment or levy on or related to a borrowing under any Financial Program. 

Background

Added by State Law 5-11.
Section 10.708. Waiver of sovereign immunitytc "Section 10.708. Waiver of sovereign immunity" \l 5. 

(1) Notwithstanding any other law to the contrary, the State hereby waives its sovereign immunity but only to the extent necessary to permit the national government or any other state of the FSM to bring an action within the FSM and execute a judgment as to any assets of the State based on any loss arising in connection with the State's participation in a Financing Program. 

(2) The State specifically asserts and establishes its sovereign immunity from any other suit, judgment or execution with respect to any matter or action taken pursuant to this act or the National Act. Except as expressly authorized by subsection (1) of this section or as expressly authorized by other State law, the State does not waive its sovereign immunity regarding the aforementioned matters or actions. 

Background

Added by State Law 5-11.
Section 10.709. Alteration of rightstc "Section 10.709. Alteration of rights" \l 5. After the issuance of any Bonds, the State does not limit or alter, or seek [to] limit or alter the rights thereby vested and vested pursuant to the indenture including, without limitation, the irrevocable pledge by the President of Pledged Compact Funds, until the Bonds, together with interest and premium, if any, thereon, are fully paid and discharged; provided, however, that nothing herein contained shall preclude such limitation or alteration if and when adequate provision is made in accordance with the terms of the indenture for protection of the holders of the Bonds. The FSM is authorized to make this undertaking for the State in the Bonds and the indenture. 

Background

Added by State Law 5-11.
tc  \l 5 ""Section 10.710. Authorization to debit certain expenses.; Without further authorization or appropriation, the State approves the debiting of the Compact Financial Assistance Fund account of the State of Kosrae, as established by the Agreement on Internal Budget and Finance Procedures under the Compact of Free Association between the National Government and the State Governments of the Federated States of Micronesia, for reasonable expenses, including trustee fees, associated with a borrowing by the State under the National Compact Funds Financing Act.

Background

Added by State Law 5-11.
Title 11. LAND AND ENVIRONMENT

Part I.  Landtc "Part I.  Land" \l 3
Chapter 1.  Public Landtc "Chapter 1.  Public Land" \l 4
Section 11.101. Use of public land.tc "Section 11.101. Use of public land." \l 5 The Governor transfers title to, or an interest in, public land on the State's or Government's behalf following the Legislature's approval by resolution, except as provided in chapter 5. The Governor submits to the Legislature an executed agreement conditioned upon compliance with this section. If the Legislature fails to adopt a resolution approving or disapproving the proposed transfer within thirty days of receipt of a proposal from the Governor, the Governor may proceed without consent. If the Legislature disapproves a proposal, it states its objections. 

Section 11.102. Improvementtc "Section 11.102. Improvement" \l 5. If the estimated total cost of an improvement to public land, including a building or facility, exceeds twenty-five thousand dollars,  the Governor submits the proposed improvement to  the  Legislature, without whose approval by resolution the improvement may not proceed.

Background

Amended by State Law 4-21.

Section 11.103. State Acquisition of Land.

(1) The State acquires an interest in private land at the direction of the Governor. To acquire an interest in private land the State uses its best efforts to identify and contact all interested parties which are all persons holding or claiming legal interest in the land or interest sought by the State. The State then:

(a) Provides each interested party with a written explanation of the interest sought by the State including an exact description of the land affected and the time period for which the interest is sought;

(b) Provides each interested party with a written statement of the public purpose for which the interest in land is sought; and

(c) Enters into good faith negotiations with the interested parties to acquire the interest in land with the consent of the interested parties making every reasonable effort to avoid substantial hardship to the interested parties in consideration of their personal circumstances. 

(2) If the State is unable to acquire an interest in land pursuant to paragraph (1) of this section, the State may initiate a court action after the State:

(a) Makes a written request to each interested party to submit to the State within twenty days a written statement of the interested party's grounds for denying consent to the State's acquisition of an interest in the affected land.  Such request states that the State intends to acquire the interest by court action and requests the interested party to state any objections to the fairness of the compensation offered by the State, the suitability of the land and the interest to the State's intended use, the good faith of the State's efforts to gain consent for the acquisition, and the reasonableness of the State's efforts to avoid substantial hardship to the interested party in consideration of his personal circumstances. The request informs the interested party that failure to respond will raise a presumption in favor of the State on these issues at the time of trial; and

(b) Provides to each interested party, after receipt of the interested party's written statement or the expiration of twenty days, a written offer, open for ten days, stating the terms upon which the State offers to acquire the interest in land.

Background

Added by State Law 5-39.
Section 11.104. Government needstc "Section 11.104. Government needs" \l 5. In exercising their power and duty regarding public land the Governor and the Legislature give due and balanced regard to the needs of all components of the Government. 

Chapter 2.  Land Use Planningtc "Chapter 2.  Land Use Planning" \l 4
Section 11.201. Proposed land use legislation.tc "Section 11.201. Proposed land use legislation." \l 5 within one year following the Compact of Free Association's taking effect the Governor submits to the Legislature proposed legislation for the regulation of the use of land and other forms of real property. 

Chapter 3.  Land Surveyorstc "Chapter 3.  Land Surveyors" \l 4
Section 11.301. Meaning.tc "Section 11.301. Meaning." \l 5 A person practices land surveying when, in a public or private capacity, he:

(1) locates, relocates, establishes, re-establishes, or retraces a property line or boundary of a parcel of land or a road, right-of-way, easement, or reserve; 

(2) makes a survey for the subdivision or re-subdivision of a tract of land; 

(3) determines the position of a monument or reference point which marks a property line, boundary or corner, and sets, resets or replaces the monument or reference point by use of the principles of land surveying; 

(4) determines the configuration or contour of the earth's surface or the position of fixed objects thereon or related thereto by means of measuring lines and angles, and applying the principles of trigonometry; 

(5) practices geodetic or cadastral surveying; 

(6) determines the information shown or to be shown on a map or document prepared or furnished in relation to the functions stated in subsections 1 through 5;

(7) in any capacity or in any manner, indicates, by the use of the title "land surveyor," or by another title or representation that he practices or offers to practice land surveying; 

(8) procures or offers to procure, land surveying work for himself or another; or 

(9) manages, or conducts as a manager, proprietor, or agent, a place of business at which land surveying work is the solicitation, performance or practice of land surveying work occurs. 

Section 11.302. Applicationtc "Section 11.302. Application" \l 5. This chapter applies only to:

(1) a survey of the boundaries of land, or surveys for the purpose of the establishment, re-establishment or determination of an interest in land; or 

(2) an activity performed in relation to the practice of land surveying. 

Section 11.303. Apprenticetc "Section 11.303. Apprentice" \l 5. A registered land surveyor who has a trainee, apprentice or cadet surveyor allows him a reasonable time for the purpose of attending lectures or gaining practical experience included in the course of traineeship, apprenticeship or cadetship by arrangement with the surveyor. 

Section 11.304. Registrationtc "Section 11.304. Registration" \l 5. In consultation with the Land Commission (Court) and the Department of Agriculture, Land and Fisheries, the Governor certifies a person as land surveyor following oral, written and practical examination and a finding of qualification of the applicant by a qualified land surveyor appointed by the Governor.  (changes effective October 1, 2001 by State Law 7-126)

Background

Amended by State Law 7-1. 

Section 11.305. Qualificationstc "Section 11.305. Qualifications" \l 5. A person is eligible for registration as a land surveyor, if he is: 

(1) a residentxe "resident" of the State; 

(2) at least twenty-one years of age; 

(3) of good character and repute; and 

(4) otherwise qualified as provided by this chapter.

Section 11.306. Training; experience.tc "Section 11.306. Training, experience." \l 5
(1) The following constitute minimum satisfactory evidence of a candidate's professional qualifications:

(a) graduation from a university, college, institute or school of satisfactory standing, including the completion of an approved course in surveying, with an additional two years or more of experience in land surveying of a satisfactory character, indicating that the applicant is competent to practice land surveying and passing the certification examination; or 

(b) eight years of lawful land surveying practice of a satisfactory character, indicating the candidate's competence to practice land surveying, and passage of examinations pursuant to Section 11.310, if the candidate is not less than thirty-three years of age and the eight years or more of lawful practice in land surveying work was gained before the Code takes effect. 

(2) In the consideration of the experience qualification of an applicant:

(a) Teaching of land surveying in an approved curriculum in a university, college, or school of satisfactory standing may rate as experience. 

(b) Experience and training in the armed services of the United States in civil engineering or land surveying may rate as experience. 

(c) The satisfactory completion of a year of approved curriculum in a school or college of satisfactory standing without graduation is equivalent to a year of experience. Graduation in a curriculum other than land surveying from a college or university of recognized standing may rate as equivalent to two years of experience for a total of no more than four years of [experience] because of undergraduate educational qualifications. 

Section 11.307. Reciprocity.tc "Section 11.307. Reciprocity." \l 5
(1) Upon receipt of an application and payment of the fees required by Sections 11.309 and 11.311 the Governor may issue a certificate of registration to a land surveyor, requiring compliance with Section 11.310, to a person who holds a current valid certificate of registration, or its equivalent, issued by a State, territory or possession of the United States, or of another jurisdiction, if the applicant is qualified pursuant to this chapter. 

(2) The Governor may enter into a reciprocal arrangement with a surveyor's registration board or other competent authority of a jurisdiction:

(a) for the registration in the State of a person authorized by the authority to practice as a land surveyor; and 

(b) for the examination of a candidate who has served as an apprentice to a registered land surveyor in that jurisdiction and who has registered his articles with the Governor. 

Section 11.308. Application.tc "Section 11.308. Application." \l 5
(1) An application for registration is on a form prescribed and furnished by the Governor which:

(a) designates the registration applied for;

(b) shows the applicant's education and a detailed summary of his technical work; 

(c) furnishes five references, at least three of which concern the applicant's technical work; and 

(d) sets forth other information as the Governor may require.

(2) A nonrefundable application fee of ten dollars accompanies the application. 

Section 11.309. Examination.tc "Section 11.309. Examination." \l 5
(1) A candidate undergoes an oral, written and practical examination at a time and place determined by the Governor. 

(2) An examination determines the candidate's ability to practice land surveying and includes the subjects of professional ethics, the provisions of this chapter, and the procedure and rules governing the survey of public lands stated in the Manual of Surveying Instruction, published by the Bureau of Land Management, United States Department of the Interior and the Manual of the Trust Territory Division of Lands and Surveys, if appropriate. 

Section 11.310. Certificate of registration.tc "Section 11.310. Certificate of registration." \l 5
(1) The Governor issues a certificate of registration authorizing the practice of land surveying to a person, who, having paid the application and registration fee, has satisfactorily met the requirements of this chapter. A certificate shows the full name of the applicant, has a serial number, and bears the signature and seal of the Governor. 

(2) A certificate is prima facie evidence that the person named therein is a registered land surveyor entitled to all the rights and privileges of a land surveyor while the certificate remains in effect. 

Section 11.311. Expiration; renewal.tc "Section 11.311. Expiration, renewal." \l 5
(1) A certificate of registration expires on December thirty first, subject to renewal. 

(2) No later than December first of each year the Governor notifies a registered land surveyor of the date of expiration of his certificate of registration and the amount of the fee required for its renewal for one year. Renewal may occur at any time during the month of December by payment of a renewal fee of five dollars. 

(3) Failure of a land surveyor to renew a certificate in a timely manner does not deprive him of the right of renewal. The renewal fee increases by one dollar for each month or fraction of a month after December thirty first. The maximum fee for delayed renewal is ten dollars. The Governor's failure to notify a person of the date of the expiration of his certificate, or the amount of the renewal fee does not extend the duration of the certificate of registration. 

Section 11.312. Seal.tc "Section 11.312. Seal." \l 5
(1) Upon receipt of a certificate of registration the registrant obtains a seal of a design authorized by the Governor which: (1) bears the registrant's name and the legend "registered land surveyor," and (2) provides space for stating the serial number and date of expiration of the certificate of registration. 

(2) A plan, plat, report, or specifications prepared by a registered land surveyor and filed with the Government during the term of registration bear the seal, showing the serial number and date of expiration of the certificate of registration. 

Section 11.313. Suspension; revocation.tc "Section 11.313. Suspension, revocation." \l 5
(1) The Governor has the power and duty to investigate a violation of this chapter and may suspend or revoke a certificate of registration if the registrant:

(a) is practicing in violation of this chapter; 

(b) has obtained a certificate by fraud or misrepresentation;

(c) has obtained a certificate by bribery or payment of money except a fee prescribed by this chapter; 

(d) is falsely impersonating a practitioner or former practitioner or is practicing under an assumed or factitious name; 

(e) is under conviction of an offense arising from, or in connection with, the practice of land surveying, or an offense involving moral turpitude, in which case a certified copy of the record of conviction is conclusive evidence of the conviction; 

(f) has violated a provision of this chapter;

(g) has aided and abetted in the practice of land surveying a person not duly authorized to practice land surveying, except as stated in Section 11.317(3); 

(h) has been guilty of fraud or deceit, or of gross negligence, incompetence, misconduct in the practice of land surveying; or 

(i) has permitted his seal to be affixed to a plan, or drawing, or specification which he did not prepare or which he did not have prepared under his personal supervision or by his employee or subordinate.

(2) A person may initiate a proceeding for suspension or revocation by filing with the Governor a complaint in writing and on oath. Unless he first dismisses it as unfounded or trivial, the Governor hears a complaint within three months of its filing. The Governor sets a time and place for the hearing, serving a copy of the complaint with a notice of the time and place of hearing upon the respondent or mails it to his last known address at least thirty days before the date of the hearing. At the hearing the respondent has the right to appear personally, to have counsel, to cross-examine witnesses appearing against him, and to produce evidence and witnesses in his own defense. 

Section 11.314. Reissuance of certificate.tc "Section 11.314. Reissuance of certificate." \l 5
(1) On grounds which he finds sufficient the Governor may reissue a certificate of registration to a person whose certificate he has revoked. 

(2) Subject to regulation the Governor may issue a new certificate of registration to a person whose certificate he has revoked, or whose certificate has been lost, destroyed, or mutilated, upon payment of a fee of ten dollars. 

Section 11.315. Corporate or group practice.tc "Section 11.315. Corporate or group practice." \l 5
(1) An employee of a proprietorship, partnership, or corporation engaged in construction, manufacturing, transportation, distribution, or communications to the extent that its operations involves land surveying, may practice land surveying under the supervision of a land surveyor in responsible charge, registered pursuant to this chapter. 

(2) The practice or offer to practice land surveying for the public, by an individual registered pursuant to this chapter through a corporation as an officer, employee or agent, is lawful, if the Individual who acts on the corporation's behalf as a land [surveyor] in responsible charge is registered pursuant to this chapter, or is a person lawfully practicing pursuant to Section 11.317, the president and majority of the officers and directors of a corporation practicing land surveying are registered land surveyors, and the corporation has a certificate of authorization issued by the Governor. 

(3) A corporation desiring a certificate of authorization files with the Governor an application, using a form provided by the Governor, listing the names and addresses of all officers and board members of the corporation, the individual duly registered to practice land surveying who are in responsible charge, and other information required by the Governor. The same form and information accompanies the annual renewal fee. If there is a change in personnel during the year, the change appears on the form for filing with the Governor within thirty days after the effective date of a change. If there is compliance with this section, the Governor may issue a certificate of authorization to the corporation.

(4) A corporation authorized to practice land surveying pursuant to this chapter retains responsibility for the conduct or act of an agent, employee, or office by reason of its compliance with this section. A person practicing land surveying retains responsibility for services performed by reason of his employment or relationship with a corporation. A final drawing, specification, plan, report, or other paper or document involving the practice of land surveying prepared or approved for the use of a corporation, for delivery by it to a person, or for public record, bears the date and the signature and seal of the land surveyor who prepared or approved it. 

Section 11.316. Exemptions.tc "Section 11.316. Exemptions." \l 5 This chapter does not apply to:

(1) a person not a resident of, and having no established place of business in the State who practices, or offers to practice, land surveying in the State when the practice does not extend in aggregate for more than thirty days a year, if the person is registered to practice in his place of residence and if the requirements and qualifications for obtaining a certificate of registration there are not less stringent than those stated in this chapter; 

(2) a person who is not a resident of, and has no established place of business in the State, or who has recently become a resident of the State, and who practices or offers to practice land surveying in the State for more than thirty days in a year, if he has filed an application for a certificate or registration with the Governor and has paid the required fee, may practice only for that period of time which the Governor requires for the consideration of the application for registration, which the Governor approves, if the person is legally qualified to practice the profession in the state or territory of his residence where the requirements or qualifications for obtaining a certificate are no less stringent than those specified in this chapter; 

(3) an employee or subordinate of a person holding a certificate of registration pursuant to this chapter or an employee or a person exempted from registration by subsection 1 or 2, if the work of the employee or subordinate does not include final designs or decisions and is under the direct responsibility and supervision of a person holding a certificate of registration pursuant to this chapter or a person exempted from registration by subsection 1 or 2. 

(4) officers, employees or members of the armed forces of the United States, as long as their practice of land surveying is limited to that work specifically authorized by the armed forces; 

(5) the practice of a legally recognized profession other than that of land surveyor. 

Section 11.317. Registertc "Section 11.317. Register" \l 5.

(1) The Governor records in a register of land surveyors showing the name, and address, and qualifications of a registered land surveyor. The Governor signs an entry in the register. A copy of an entry in the register, purporting to be certified by the Governor as a true copy, is prima facie evidence that the person named in the entry is a registered land surveyor. 

(2) The register of land surveyors is open to public inspection upon payment of a fee of one dollar. 

(3) The Governor makes an alteration of the register as is necessary to maintain the register as an accurate record. 

Chapter 4. The Deed of Trusttc "Chapter 4. The Deed of Trust" \l 4
Section 11.401. Deed of trust; Recordation; Definitions.tc "Section 11.401. Deed of trust--Recordation--Definitions." \l 5
(a) A transfer in trust of an estate in real property may occur to secure the performance of an obligation or the payment of a debt. A transfer in trust of a freehold or leasehold interest in real property to secure an obligation is by deed of trust pursuant to this chapter. A transfer does not entitle the trustee or beneficiary to the possession of the property, except as provided in this chapter. A deed of trust complying with the terms and conditions of this chapter shall be deemed to be an encumbrance upon real property and subject to the recordation provision of Section 11.619. 

(b) The following definitions are applicable to this chapter:

(1) "beneficiary": a person to whom is owed an obligation that is secured by the deed of trust; in the case of a secured debt or other obligation owed to the United States of America, the Farmers Home Administration, the Department of Housing and Urban Development or the Veterans Administration, the beneficiary may be any one of these entities;

(2) "trustee": a person, including Department of Administration and Finance or other legal entity of the State Government designated by the Governor, to whom a freehold or leasehold interest in property is conveyed by the trustor to secure payment of a debt or performance of an obligation owed to the beneficiary and who holds title pursuant to the terms and conditions of the deed of trust instrument; the trustee is in all respects a fiduciary with respect to the property for the benefit of the beneficiary and shall be governed by the terms and conditions of the deed of trust instrument;

(3) "trustor": the debtor under a deed of trust or the owner or owners of the freehold and leasehold interest who convey that interest in real property to the trustee under the terms of the deed of trust instrument.

Background

Amended by State Law 5-53.  Subsection (2) was amended by State Law 7-1.
Section 11.402. Writing.tc "Section 11.402. Writing." \l 5 The creation, renewal, modification, or extension of a deed of trust is in writing containing the terms thereof in both the English language and the principal language of the trustor, if that be an indigenous language of the State. In the event of conflict between the two versions of the Deed of Trust, or any terms thereof, the version in the English language shall prevail.

Background

Amended by State Laws 5-53 and 5-76.
Section 11.403. Foreclosure.tc "Section 11.403. Foreclosure." \l 5 Foreclosure of a deed of trust is only by the exercise of a private power of sale or by judicial sale pursuant to this chapter. This section does not preclude a court from granting equitable relief.

Background

Amended by State Law 5-76.
Section 11.404. Power of Sale.tc "Section 11.404. Power of Sale." \l 5
(1) When a transfer in trust of any freehold or leasehold interest in real property secures the performance of an obligation or the payment of a debt, the trustee has a power of sale for exercise after a breach of the obligation for which the transfer is security. If at the time of the exercise of the power of sale, the trustee determines that there exists a separable portion of the encumbered property that is of sufficient value to pay all expenses, costs and obligations to the trustee and the beneficiary, the trustee, in the absence of prejudice to other persons holding an interest in or encumbrance on the property and by agreement with the beneficiary and the trustor, may place for sale that portion alone. The beneficiary and the trustee do not unreasonably withhold their agreement.

(2) The trustee may not exercise the power of sale until three months following:

(a) the trustee's or beneficiary's filing with the Land Commission (Court) (changes effective October 1, 2001 by State Law 7-126) a notice of default, identifying the deed of trust and including such other information as follows: (1) the name of the trustor; (2) the date of recordation of the deed of trust; (3) a statement of the occurrence of a breach of the obligation for which the transfer in trust in security was made; (4) the nature of the breach; (5) his election to sell or cause to be sold the property to satisfy the obligation; and (6) the amounts owed and for what periods and the method and amount to cure such default if cure is made within thirty days of the notice; and
(b) the electing party's: (1) service of a copy of the notice of default on the trustor or his successor in interest or, if he cannot make personal service despite efforts in good faith; (2) mailing the copy by registered or certified mail with postage pre-paid to the address of the trustor, or if the address is not known, to the address of the trust property. 

Background

Amended by State Law 5-53.
Section 11.405. Reinstatement.tc "Section 11.405. Reinstatement." \l 5 The trustor shall have one right of reinstatement. At any time prior to the date of sale, the trustor or any other person having a subordinate lien or encumbrance on the property may pay to the trustee the entire installment amounts then due under the terms of the note and Deed of Trust up to the date of sale and other costs, such amounts being due and payable as though no acceleration, if any, of the principal due had occurred. Such payment shall then cure the default and the sale or proceedings shall then be discontinued and the obligations of the trustor under the Deed of Trust shall then be reinstated and remain in full force and effect as though no default had occurred; PROVIDED, HOWEVER, that such right of reinstatement shall have no effect on the right of the trustee or beneficiary in the future to accelerate the debt due to the trustor's further or future default.

Background

Amended by State Laws 5-53 and 5-76.
Section 11.406. Sale.tc "Section 11.406. Sale." \l 5
(1) A sale of real property under a power in deed of trust occurs by auction to the highest bidder, between the hours of 7:30 a.m. and 4:30 p.m. in the municipality where the real property lies.

(2) Before the sale of property under power contained in a deed of trust, there is notice of sale by:

(a) personal service or, if personal service does not occur despite a good faith effort, by mailing a copy of the notice at least twenty days and not more than sixty days before the date of sale by registered or certified mail with postage prepaid to the address of the trustor or his successor in interest, or, if such address is not known, to the address of the trust property;

(b) publishing a copy of the notice once a week for at least twenty days before the date of sale in a newspaper of general circulation in the State, or, if there is no newspaper, by posting the notice for the same period in three public places in the municipality in which the property lies;

(c) posting a copy of the notice in a conspicuous place on the property at least twenty days before the date of sale; and

(d) broadcasting the same notice in both English and Kosraean at least once a week for three weeks prior to the date of sale, by some radio broadcast station of general AM broadcast capabilities in Tofol;

(e) the trustee, at his discretion, may postpone the public sale by making a public declaration at the time and place of such sale. If the postponement is for more than ten days from the date of sale, he publishes notice of postponement and the new date and time of sale as follows:

(i) publishing a copy of the notice in a newspaper of general circulation in the State, or, if there is no newspaper, by posting the notice in three public places in the municipality in which the property lies;

(ii) posting a copy of the notice in a conspicuous place on the property at least twenty days before the date of sale; and

(iii) broadcasting the same notice in both English and Kosraean, by some radio broadcast station of general AM broadcast capabilities in Tofol.

(3) When the trustee receives a written request signed by the trustor and beneficiary for a postponement of the sale to an agreed date and hour the trustee by public declaration postpones the sale to the requested day and hour at the place originally fixed by the trustee for the sale. The trustee gives public notice of postponement at the time and place originally appointed for the sale. There is no other required notice of the postponed sale.

(4) Following sale the trustee (1) makes without warranty, executes and, upon payment, delivers to the purchaser, a deed of the premises which conveys to the purchaser the full title of the trustor in the premises, subject to any interest or other lien having priority over the deed of trust, and (2) applies the proceeds of sale in payment of (a) first, the expenses of sale, together with the reasonable expenses of trust, including reasonable attorney's fees, and (b) second, to the unpaid interest owed on the debt secured by the Deed of Trust, then to the unpaid principal balance on that debt, including any advances made by the beneficiary and, (c) third, to any subordinate lien holders of record as of the date of sale in accordance with their lien priority, (d) fourth, any balance or surplus of such proceeds of sale shall then be applied to any other interest and principal indebtedness owed to the beneficiary by the trustor. Any remaining balance of such proceeds of sale shall be paid to the trustor, his heirs, executors, administrators or assigns.

(5) A recital in a deed executed pursuant to power of sale stating compliance with all requirements of law regarding filing of notice of default, personal service or mailing copies of the notice of default, election to sell and notice of sale to the trustor or his successor in interest, publishing or posting, or both, notice of sale, and personal service or mailing copies of notices constitutes prima facie evidence of compliance with the requirements and conclusive evidence in favor of bona fide purchasers and encumbrancers for value and without notice. 

(6) A sale made pursuant to this chapter vests in the purchaser the title of the trustor without equity or right of redemption. 

(7) No one who is not a citizen of the Federated States of Micronesia and  Kosraen by descent is an eligible buyer of a freehold interest at any foreclosure or public sale. If at the time and place specified for sale no eligible buyer appears, unless the trust instrument directs otherwise, and except in cases where subsection (8) of this section is applicable, the trustee purchases the property in his own name in trust for and on behalf of the beneficiary, for the remaining unpaid balance of the debt secured by the deed of trust, and may thereupon enter into possession of the property, recording the purchase and other evidence of title with the Land Commission. The trustee then is in all respects a fiduciary of the property for the benefit of the beneficiary, and may lease, operate, manage, and sell, or otherwise dispose of the property under terms, covenants and conditions specified by the beneficiary. The trustee and beneficiary of a deed of trust may at any time agree or enter into a trust or holding agreement formalizing the rights, duties and obligations concerning the property secured by a deed of trust. 

(8) In a case where the beneficiary is the Farmers Home Administration and the proceeds from the sale are insufficient to satisfy all amounts due to the beneficiary under the deed of trust instrument, then the trustee shall notify the beneficiary and make up the deficiency to the beneficiary from such Fund as shall be established by the trustee for said purpose, and in such event the beneficiary shall assign  all of its rights and interests in the deed of trust to the trustee. Upon payment by the trustee of all deficiencies incurred pursuant to a deed of trust instrument, the trustor shall be liable to the trustee for all such deficient amounts, the expenses of sale, the expenses of the trust, reasonable attorney's fees, and the interest and principal due. The trustee may bring an action against the trustor for the recovery of such deficient amounts paid by the trustee to the beneficiary and all other costs incident thereto. 

Background

Amended by State Laws 5-53, 5-76 and 6-61.
Section 11.407. Discharge; reconveyance; satisfaction.tc "Section 11.407. Discharge, reconveyance, satisfaction." \l 5
(1) A beneficiary discharges a deed of trust by his acknowledged certificate, stating that there has been payment of satisfaction or discharge of the debt secured by the deed of trust, referring to the name of the trustor and the date of recordation with the Land Commission (Court).  (changes effective October 1, 2001 by State Law 7-126)

(2) Upon satisfaction of a debt secured by a deed of trust, the beneficiary of the deed of trust executes, acknowledges and delivers to the trustor or the owner of the land a certificate of discharge of the debt.  Upon receipt of notice, the trustee executes a full reconveyance of title to the trustor or owner. The beneficiary delivers to the trustor, the deed of trust and the paid or satisfied note. 

Section 11.408. Wastetc "Section 11.408. Waste" \l 5. A person who has transferred in trust an estate in real property as security for the performance of an obligation or the payment of a debt does not act in a manner to impair substantially the beneficiary's security. 

Section 11.409. Receiver.tc "Section 11.409. Receiver." \l 5
(1) At any time after the filing of a notice of breach and election to sell real property under a power of sale in a deed of trust the trustee or beneficiary of the deed of trust may apply to the Court for the appointment of a receiver of the property. 

(2) The Court appoints a receiver when it appears that (1) real property subject to the deed of trust is in danger of substantial waste; (2) the property's income is in danger of being lost; (3) personal property subject to the deed of trust is in danger of being lost, removed, materially injured or destroyed, or (4) the property is or may become insufficient to discharge the debt which it secures. 

Section 11.410. Recording; assignmenttc "Section 11.410. Recording: assignment" \l 5. Recording of the beneficial interest in a deed of trust in the Land Commission (Court) (changes effective October 1, 2001 by State Law 7-126) results in constructive notice to the public of the interest. The beneficiary may assign his benefits under the deed of trust without the consent or knowledge of the trustor unless the deed of trust instrument provides to the contrary.  The recordation of such assignment shall be deemed notice to all persons as of the date of such recordation.
Background

Amended by State Law 5-53.

Section 11.411. Loan Guarantee Escrow Account.tc "Section 11.411. Loan Guarantee Escrow Account." \l 5 In a case where the beneficiary is the Farmers Home Administration, the trustee, who shall be the State Office of Budget and Planning or other legal entity of the State Government designated by the Governor, establishes and maintains a Loan Guarantee Escrow Account in an amount to be agreed upon by the trustee and the beneficiary. Such account is to be maintained in a State financial institution which has Federal Deposit Insurance Corporation (FDIC) coverage, and any interest earned is redeposited into the account. The use of funds from the account is for the sole purpose of servicing loans made by the beneficiary in the event of the trustor's default on the obligations under the terms of the promissory note and the deed of trust security instrument securing such note and for which such note is guaranteed by the Loan Guarantee Escrow Account through the trustee. The trustee and Farmers Home Administration, as beneficiary, are directed by a Memorandum of Understanding as to the procedure for the use of funds from the Loan Guarantee Escrow Account. The Loan Guarantee Escrow Account is not terminated without the written consent of the trustee and the Administrator of Farmer's Home Administration.

Background

Added by State Law 4-39 and amended by State Laws 5-53 and 5-76.
Section 11.412. Judicial sale; notice of default.tc "Section 11.412. Judicial sale: notice of default." \l 5 Not less than thirty (30) days prior to the commencement of any action or proceeding seeking foreclosure of a deed of trust, written notice of default [is given] containing the same information and served and filed in the same manner as provided by Section 11.404, sub-subsections (2)(a) and (b). The notice shall be in both English and Kosraean.

Background

Added by State Law 5-76.
Section 11.413. Judicial Sale; Proceedings.tc "Section 11.413. Judicial Sale: Proceedings." \l 5
(1) All actions for foreclosure of deeds of trust shall be brought in the Kosrae State Court.

(2) Service of summons in an action of foreclosure shall be made in accordance with the applicable provisions of State law and such rules of procedure consistent therewith that are adopted by the Kosrae State Court.

(3) The complaint in an action for foreclosure of a deed of trust shall set forth the date of execution of the deed of trust; its assignments, if any; the name and residence of the trustor; a description of the subject property; a statement of the date of the note or other obligation secured by the deed of trust, and the amount claimed to be unpaid thereon; and the names and places of residence of all persons having or claiming interest in the property that are subordinate in right to that of the beneficiary of the deed of trust, all of whom shall be made defendants in the action. No person holding a conveyance from or under the trustor of the subject property, or having a lien thereon, which conveyance or lien does not appear of record at the time of the commencement of the action, need be made a party to such action, and the judgment therein rendered, and the proceedings therein had, shall be conclusive against the party holding such unrecorded conveyance or lien as if he had been a party to the action.

(4) If, upon trial in such action, the court shall find the facts set forth in the complaint to be true, it shall ascertain the amount due to the plaintiff upon the secured debt or obligation, including interest, costs and attorney's fees, and shall render judgment for the sum so found due, and order that the same be paid into the court within a period of three (3) months from and after the date on which the order was made.

(5) When the trustor after being directed to do so, as provided in Subsection (4) of this Section, fails to pay the principal and interest, and costs, and attorney's fees incident thereto to the extent permitted under this act at the time directed in the order, the court shall order the property (or so much thereof as may be necessary) to be sold; but such sale shall not affect the rights of persons holding prior recorded encumbrances upon the same estate or part thereof. Any sale of property under a judgment of foreclosure shall be made by some person appointed by the court for that purpose and must be made at a public place to be designated by the court, upon the notice and in the manner provided by law governing sales under execution with such additional requirements including, but not limited to, the extension of the term of notice, and requirement of publication or announcement in local newspaper, radio, or other reasonable public medium, as may be prescribed by the court to attempt to assure a reasonable return from the sale. Nothing in this act shall deny to the beneficiary the right to purchase property at a foreclosure sale; PROVIDED, HOWEVER, that said beneficiary is otherwise eligible to own land within Kosrae.

(6) Whenever any property shall be sold under judgment of foreclosure pursuant to the provisions of this act, the person making the sale must give to the purchaser a certificate of sale and properly record a duplicate thereof, and file a duplicate with the court. The certificate shall state the date of judgment under which the sale was made, the names of the parties, a particular description of the property sold, the price bid for each distinct lot or parcel, and the period during which the property is subject to redemption. At the expiration of the time for the redemption of such property, if the same is not redeemed, the person making the sale, or his successor in office, or other officer appointed by the court, must make to the purchaser, his heirs, or assignees, or to any person who has acquired the title of such purchaser by redemption or otherwise, a deed or deeds to such property. Such deed shall vest in the grantee all the rights, title and interest of the trustor in and to the property sold, at the time the deed of trust was executed, or subsequently acquired by him and shall be a bar to all claim, right, or equity of redemption in or to the property by the parties to such action, their heirs and personal representatives, and also against all persons claiming under them, or any of them, subsequent to the commencement of the action in which such judgment was rendered.

(7) The proceeds of every foreclosure sale must be applied to the costs of sale; then to the costs of collection and foreclosure proceedings, including attorney's fees to the extent that such costs and fees, exclusive of court charges, do not cumulatively exceed $2000 or one-third of the principal and interest remaining due on the debt, whichever is less; then to the interest due; and then to the principal debt. If there is any surplus, it must be brought to court for the use of the defendant or person entitled thereto, subject to order of the court.

(8) Upon sale of any property, under decree for a sale to satisfy a deed of trust or other encumbrance thereon, if there shall be a balance due to the plaintiff after applying the proceeds of the sale, the court, upon motion, shall give a decree against the defendant for any such balance for which, by the record of the case, he may be personally liable to the plaintiff, upon which execution upon the assets of the defendant shall be issued immediately if the balance is all due at the time of the rendition of the decree.

(9) If the debt which the deed of trust secured is not all due, as soon as sufficient property has been sold to pay the amount due, with costs, the sale shall cease; and afterwards, as often as more becomes due for principal or interest, the court may, on motion, order more to be sold. But if the property cannot be sold in portions without injury to the parties, the whole shall be ordered to be sold in the first instance, and the entire debt and costs paid, there being a rebate of interest where such interest is proper.

(10) Upon motion by an aggrieved party filed within one (1) year of the date of sale, the court may vacate a foreclosure sale and order a new sale upon a finding that there has been fraud in the procurement of the foreclosure decree, where the sale has been improperly, unfairly, or unlawfully conducted, or when the sale is so tainted by fraud that to allow it to stand would be inequitable.

Background

Added by State Law 5-76.
Section 11.414. Redemption time and payment; disputes as to amount.tc "Section 11.414. Redemption time and payment: disputes as to amount." \l 5 The judgment debtor may redeem the property from the purchaser within twelve months of the date of the sale, upon paying the purchaser the amount of his purchase, with one percent per month interest thereon, up to the time of redemption. In addition, the judgment debtor shall pay the following: (1) the amount of any assessment or taxes; (2) any costs or sums paid for fire insurance, management, maintenance, upkeep, or repair of improvements located upon the property; and (3) any sum paid on a prior obligation secured by the property to the extent such payment was necessary for the protection of the purchaser's interest, which the purchaser may have paid thereon after purchase, and interest on such amounts in the amount computed above. Upon receipt of such payment the purchaser shall execute to the judgment debtor a proper certificate of redemption in the form prescribed below. In the event of a disagreement between the purchaser and the judgment debtor as to whether any such sum demanded by the purchaser is a proper charge to be added to the amount required for redemption, the judgment debtor shall thereupon pay to the clerk of the State Court of which execution, or order authorizing the sale, was issued the amount demanded by the purchaser for redemption which the purchaser believes, in good faith, are the amounts allowed by this act, less the amount in dispute, and shall at the same time file with the court a petition in writing setting forth specifically the item or items demanded to which he objects, together with his reasons for such objections, and asking that such amount be determined by the court. In no event shall the amount deposited with the clerk of the State Court be less than the purchase price as paid by the purchaser at the foreclosure sale, plus interest from the date of purchase to the date of deposit with the clerk of the State Court at twelve percent (12%) per annum, plus an amount equal to ten percent (10%) of the said purchase price. The court shall thereupon fix a day, not less than twenty (20) nor more than sixty (60) days from the date of such filing, or if the court not be in session not less than five (5) nor more amount equal to ten percent (10%) of the sold purchase price. The court shall thereupon fix a day, not less than twenty (20) nor more than sixty (60) days from the date of such filing, or if the court not be in session, not less than five (5) nor more than ten (10) days from the day it again sits, whichever is later, for the hearing of said objection; a copy of said petition, together with a notice of hearing, giving the time and place thereof, shall be served by the judgment debtor seeking redemption, or his attorney, upon the purchaser not less than twenty (20) days before the day of the hearing; upon the day fixed, the court in which the order of sale or execution was originally issued shall determine by order duly entered in the minutes of said court, the amount required for redemption, either upon affidavit or evidence which is satisfactory to the court; and when the amount has been so determined and in the event the amount thereto deposited with the court is sufficient, the same shall forthwith be paid to the purchaser upon his execution of a proper certificate of redemption, said certificate stating the name of the purchaser and of the redemptioner, and further stating the claim, instrument or judgment under which the redemptioner derives the right to redeem, and further stating the date of the redemption and amount for which it was made, and particularly describing the redeemed property. In the event an additional amount to that theretofore paid to the court is required, the redemptioner shall pay such additional amount to the clerk within ten (10) days. He shall then pay the whole amount necessary to the purchaser upon his execution of a proper certificate of redemption. The certificate of redemption so issued may be deposited with the clerk for delivery to the redemptioner, or given to the redemptioner at the time of payment.

Background

Added by State Law 5-76.
Section 11.415. Rights of purchaser and redemptioner to rents and profits.tc "Section 11.415. Rights of purchaser and redemptioner to rents and profits." \l 5 The purchaser is entitled to receive from the tenant in possession the rents of the property sold, or the value of the use and occupation thereof, for the period from the sale until a redemption. However, the amount of any rents or profits that have been received by the purchaser or his assigns from the property sold preceding redemption, less reasonable expenses incurred in the production of such rents and profits and any management fee, shall be a credit upon the redemption money to be paid. If the redemptioner, before the expiration of the time allowed for redemption, demands in writing of such purchaser a written and verified statement of the amounts of such expenses, rents and profits, the period for redemption is extended for a period of twenty (20) days after the normal expiration of the redemption period.

Background

Added by State Law 5-76.
Chapter 5. Homesteadtc "Chapter 5. Homestead" \l 4
Section 11.501. Designation.tc "Section 11.501. Designation." \l 5 The Governor may designate for homesteading purposes an area of public land suitable for dwelling, agriculture or grazing, not required for Government use or reserved for other purposes, for allotment to an eligible person with the right to acquire title pursuant to this chapter. 

Section 11.502. Regulationtc "Section 11.502. Regulation" \l 5. By regulation the Governor determines:

(1) the maximum area of land allowable for each dwelling, agriculture, or grazing homestead; 

(2) standards and requirements for the use, occupation and development of the homestead; and 

(3) the total amount of land which a person, clan, lineage, family or group of persons may own. 

Section 11.503. Eligibilitytc "Section 11.503. Eligibility" \l 5. In addition to other requirements provided by law or regulation the following determines homesteading eligibility:

(1) A person is eligible for homesteading if he has attained the age of eighteen, and is a domicilxe "domicil"iary. A person may not acquire a homestead interest in a parcel of land which exceeds the maximum established area. A person may not acquire more than one homestead, except that a qualified person may have one dwelling homestead and one farming homestead. A person who owns land, the size of which equals or exceeds the maximum established homestead area may not acquire a homestead. 

(2) A clan, lineage, family or group of persons who collectively possess land rights by traditionxe "tradition" recognized by the Governor is eligible if the Director of the Department of Agriculture, Land and Fisheries, taking cognizance of the tenure traditionxe "tradition", recommends to the Governor that the clan, lineage, family or group of persons is eligible for a homestead. A clan, lineage, family or group of persons may not acquire a homestead which exceeds the established maximum area.

Background

Subsection (2) was amended by State Law 7-1.

Section 11.504. Applicationtc "Section 11.504. Application" \l 5. The Director of the Department of Agriculture, Land and Fisheries receives an application for a permit to homestead land. The sworn application states:

(1) facts upon which the applicant relies to establish his eligibility to homestead; 

(2) a description by metes and bounds of the property sought for homestead; and 

(2) other data required by regulation.

Background

Amended by State Law 7-1. 

Section 11.505. Approval.tc "Section 11.505. Approval." \l 5 The Director of the Department of Agriculture, Land and Fisheries verifies the applicant's eligibility and presents the essential facts of the application to the Governor for his approval or disapproval.

Background

Amended by State Law 7-1. 

Section 11.506. Issuance.tc "Section 11.506. Issuance." \l 5 Upon approval of an application, the Governor issues a permit to enter upon, use and improve the land in accordance with regulation. The permit describes the land and contains a reservation of a public road, right of way, or easement, and mineral rights and uses essential to the public welfare. 

Section 11.507. Conditionstc "Section 11.507. Conditions" \l 5.

(1) The homesteader enters upon and commences the use and improvement of the land in accordance with a homestead permit within one hundred twenty days after receipt of a permit. If the homesteader does not enter the land as required, the permit expires and is null and void, and the homesteader thereby waives all rights in the land. 

(2) Within six months of entry the homesteader places at all corners of the land markers obtained from the Department of Agriculture, Land and Fisheries, and maintains all boundaries clear of weeds, trash and underbrush. 

(3) During the period of occupancy the homesteader complies with laws and regulations concerning the use, occupation and development of the land. 

Background

Subsection (2) was amended by State Law 7-1.
Section 11.508. Deeds.tc "Section 11.508. Deeds." \l 5 The Governor issues a deed of conveyance on behalf of the Government for homestead land entered pursuant to this chapter upon the expiration of three years from the date of entry and the Director of the Department of Agriculture, Land and Fisheries certification that the homesteader has complied with all law and regulation relating to the homestead.  The Governor issues the deed of conveyance within two years of the time the homesteader becomes eligible to receive the deed of conveyance. A deed of conveyance conveys to the homesteader all Government rights to the land and improvements, except rights reserved by law or by permit.

Background

Amended by State Law 7-1.  

Section 11.509. Transfertc "Section 11.509. Transfer" \l 5. A person may not sell, assign, lease, transfer or encumber a homestead permit; except that, if a homesteader dies before the issuance of a deed of conveyance, all rights in the permit inure to the benefit to the person the homesteader has designated in a writing filed in the Department of Agriculture, Land and Fisheries. If the homesteader did not make a designation the Director of the Department of Agriculture, Land and Fisheries revokes the permit, and the land, with all appurtenances, reverts to the Government.

Background

Amended by State Law 7-1.  

Section 11.510. Revocationtc "Section 11.510. Revocation" \l 5. If, after the issuance of a permit and before the expiration of three years following entry of the homestead land, the Land Management Officer or other person shows to the satisfaction of the Governor that the homesteader has abandoned the land or has failed to comply with applicable law and regulation, after the homesteader has a fair opportunity to oppose the allegation, the Governor revokes a permit and the land reverts to the Government. The Governor may allow the homesteader an extension of the three year period for unavoidable cause. 

Section 11.511. Waiver.tc "Section 11.511. Waiver." \l 5 Upon recommendation of the Land Management Officer the Governor may waive a homesteading regulation, if the public interest requires. 

Section 11.512. Certificate.tc "Section 11.512. Certificate." \l 5
(1) Certification pursuant to Section 11.508 gives a homesteader a right to issuance of a deed of conveyance of the Government's right, title and interest in the homestead land. Following certification the Governor promptly issues a certificate of compliance to the homesteader. A certificate of compliance is an instrument evidencing an interest in real property. The holder may sell, lease, or in any other way alienate the interest. A transferee succeeds to a right of a transferor to the extent the transferor has transferred it to him. 

(2) Upon issuance of a certificate of compliance Sections 11.509 and 11.510 cease to apply and homestead rights cease. This section does not deprive the certificate holder of the full right of possession and use of the land which is the subject of the permit and certificate, or of the rights provided in this section. 

Chapter 6.  Determination and Registration of Interests in Landtc "Chapter 6.  Determination and Registration of Interests in Land" \l 4
(repealed effective October 1, 2001 by State Law 7-126)
Section 11.601. Registration teamstc "Section 11.601. Registration teams" \l 5. To the extent funding permits, the Commission nominates, and following Legislature consent, appoints one registration team for each municipality of five members, each of whom serves a term of two years. A team member appointed pursuant to law holds office until appointment of a successor. A member is a citizen who is at least twenty-five years of age and has resided for at least ten years preceding nomination in the municipality for which the team to which he is assigned is responsible, except that the Commission may assign a non-resident team member to a team whenever there is vacancy in the team or for other reasons the team does not have full membership. A majority of the members of a team constitutes a quorum for the purpose of conducting hearings, making decisions or transacting other team business. A team has a chairman appointed by the Commission. The Commission supervises a team's performance but does not interfere in its adjudicating process.

Background

Amended by State Law 5-14. 

Section 11.602. Independence of judgment; disqualification; pro tempore appointment.tc "Section 11.602. Independence of judgment, disqualification, pro tempore appointment." \l 5
(1) A Commissioner and member of a registration team exercise the independence of judgment of a judge. 

(2) After a team has recorded a parcel for adjudication a member or Commissioner who has an interest in the claim, or is a near relative of a person having an interest, disqualifies himself from taking part in hearings or other consideration regarding the parcel. If there is an issue regarding disqualification, the Commission resolves the issue. By regulation the Commission defines terms and establishes procedures for disqualification. 

(3) The Commission makes a pro tempore appointment from among team members to fill a temporary vacancy in the Commission or a team resulting from disqualification or other cause. Pro tempore appointment of a non-team member for a period not exceeding sixty days may occur if no team member is available. By regulation the Commission provides a procedure for pro tempore appointment, assuring that appointment is by random, blind designation. 

Case Law

Heirs of Mongkeya v. Heirs of Mackwelung 3 FSM Intrm 92 (1987).

(No decision maker may be a near relative).
Other Law

Land Commission Regulations, Regulation 24-88, 10/10/88.

Part 2.2 Procedure for disqualification

Part 2.3 Pro tempore Appointment
Section 11.603. Designation of registration areatc "Section 11.603. Designation of registration area" \l 5. The Commission systematically designates registration areas for treatment within a year. The team in whose municipality an area lies is responsible for the area. When action in an area is complete except for disputed cases, or cannot be completed within a year, the Commission in the public interest may designate other areas until the Commission has treated all land in the State which the Commission determines to be suitable for registration. 

Section 11.604. Filing of designation; Court preemption.tc "Section 11.604. Filing of designation, Court preemption." \l 5 The Commission files a designation of a registration area with the Court. The Court entertains no action which concerns an interest in land within a registration area without first determining that special cause exists for an action to proceed before the Commission has disposed of the matter. If the Court entertains the action, it notifies the Commission promptly, accurately describing the land involved. 

Section 11.605. Boundaries.tc "Section 11.605. Boundaries." \l 5 Upon designation of a registration area, a qualified person designated by the Commission makes an accurate survey of the exterior bounds of the area and of claimed parcels within the area, placing markers at the Commission's direction. Following a title determination the Commission provides that the boundaries of determined parcels are clear by either permanent markers or by readily recognizable natural features. 

Cross-reference:

For offense see Section 13.618.

Section 11.606. Duties of registration team.tc "Section 11.606. Duties of registration team." \l 5 A registration team has the power and duty to:

(1) institute a preliminary inquiry regarding a claim of interest within the area for which it is responsible and record each well-founded claim for hearing; 

(2) if the recording of claims is complete for an area, proceed following notice to claimant to hear the claimants and witnesses and adjudicate claims, subject to review by the Commission; 

(3) upon reaching a decision, or witnessing a settlement by all claimants to the parcel, regarding a parcel, record:

(a) the place name of the parcel or its brief description;

(b) the name of a person found to have a lawful Interest therein; and 

(c) the nature of an interest;

(4) upon completion of inquiry, adjudication and recording of interests submit its record to the Commission for review, including the substance of all relevant testimony, if a dispute exists. 

Section 11.607. Procedure for disputed parceltc "Section 11.607. Procedure for disputed parcel" \l 5.

(1) A registration team attempts to adjudicate claims to as many parcels within an area as is practicable within a year after designation, avoiding involvement in a dispute which would seriously interfere with the year's scheduling. If a team finds that consideration of a disputed claim would seriously interfere with the year's scheduling, it may refer the claim to the Commission without adjudication. 

(2) If the Commission finds that a team is giving excessive time to a disputed parcel, it may withdraw the claim from the team. 

(3) If a team relinquishes a recorded parcel to the Commission before adjudication, it submits its record concerning the claim including the substance of all relevant testimony taken by the team. The Commission proceeds to hear the claimants and witnesses and make a determination on evidence received by the team and the Commission. The Commission may refer the claim to the Court for adjudication without determination. 

(4) If the Commission refers a matter to the Court without determination, the Court, after the time for appeal from its decision has expired without the filing of a notice of appeal or after conclusion of an appeal, certifies the judicial result to the Commission. The Commission issues a certificate of title in the same manner as following a Commission determination. 

(5) The Commission and a registration team do not redetermine a matter already adjudicated by a court between the same parties or those under whom the parties claim. The Commission and a registration team accept prior judgments and orders of a court as binding on a party, to the extent the judgment or order applies, without receiving  evidence. 

Section 11.608. Commission review of adjudicationtc "Section 11.608. Commission review of adjudication" \l 5. Upon receipt of a registration team adjudication and the accompanying record the Commission reviews the record and:

(1) affirms the adjudication, making a determination of ownership;

(2) returns the record to the team with instructions for further hearing or other action; or 

(3) holds hearings and makes a determination of ownership based on the record and the further evidence received by the Commission. 

Section 11.609. Notice of hearingtc "Section 11.609. Notice of hearing" \l 5.

(1) Before a registration team conducts a hearing concerning a parcel it gives notice containing a description of the parcel and the time and place of hearing at least thirty days before the hearing by:

(a) posting notice on the parcel in both the Kosraean and English languages; 

(b) posting notice at the municipal office of the municipality in which the parcel lies; 

(c) serving notice without charge upon all parties shown by the preliminary inquiry to have an interest in the parcel by:

(1) personal service by the Commission or in the manner prescribed for service of a civil summons by the Court's rules of civil [procedure], if a claimant is residing in the State, or

(2) registered air mail, postage prepaid, to the party's last known address, if a claimant is residing outside the State.

(2) During the period between completion of notice and hearing, a person claiming an interest in the parcel may file a written claim with the Commission before the hearing or an oral claim at the hearing. 

Section 11.610. Powers of Commission and registration team. tc "Section 11.610. Powers of Commission and registration team. " \l 5The Commission and a registration team have the power and duty to: 

(1) administer oaths to witnesses; 

(2) take testimony under oath; 

(3) subpoena witnesses;

(4) order the production of papers and documents; and

(5) punish for contempt committed in its presence.

Section 11.611. Hearingtc "Section 11.611. Hearing" \l 5. In a hearing the Commission and a registration team adhere to those parts of the Court's rules of civil procedure and evidence which the Commission by regulation designates and other procedural and evidentiary rules which the Commission provides by regulation. The Commission and a registration team consider any evidence which it determine may aid in reaching a just decision, if regulations provide. A hearing is public and a person claiming an interest in the parcel has the opportunity to present his claim. A hearing occurs in the municipality in which the parcel at issue lies. A party, including a representative appointed pursuant to Section 11.612 or by a court or other lawful authority, may have the assistance of counsel. 

Case Law
Likiaksa v. Lonno  3 FSM Intrm. 465 (1988). 

(Power of the Commission to  disregard claim based on Japanese survey)
Other Law

Land Commission Regulations, Regulation 24-88, 10/10/88.

(Part 3 Hearings)

Section 11.612. Minor; incompetenttc "Section 11.612. Minor, incompetent" \l 5. If the Commission or a registration team finds that a party in interest is a minor or incompetent, the Commission or team appoints a person to act as guardian and represent the minor or incompetent unless he is already represented by a person appointed by a court or other lawful authority. A guardian appointed by a Commission or team has full authority and power to act for the minor or incompetent in matters in connection with the parcel, but may not encumber or alienate land under his guardianship except pursuant to court order. 

Section 11.613. Notice of determination of ownership.tc "Section 11.613. Notice of determination of ownership." \l 5 The Commission gives notice of a determination of ownership promptly in the manner prescribed in Section 11.609(1). 

Case Law
Benjamin v. State of Kosrae  3 FSM Intrm. 508 (1988); Palik v. State of Kosrae  5 FSM Intrm. 147 (1991).

(Effect of determination of ownership)

Section 11.614. Appeal from determination of Commission.tc "Section 11.614. Appeal from determination of Commission." \l 5 A determination of ownership by the Commission is subject to appeal to the Court within one hundred twenty days from the date of receipt of notice of the determination. The Court hears an appeal on the record unless it finds that good cause exists for a trial of the matter. 

Case Law
Heirs of Mongkeya v. Heirs of Mackwelung (II)  3 FSM Intrm 395 (1987).

(Standard of Review for Land Commission Decisions)

Section 11.615. Concurrence of majority.tc "Section 11.615. Concurrence of majority." \l 5 The concurrence of at least two Commissioners is necessary for Commission action. The concurrence of at least three members of a registration team is necessary for team action. 

Section 11.616. Issuance of certificate of titletc "Section 11.616. Issuance of certificate of title" \l 5.

(1) After the period for appeal from a determination of ownership has elapsed without the filing of a notice of appeal, or after an appeal has concluded, the Commission issues a certificate of title setting forth the names of each person holding an interest in the parcel pursuant to the determination, either as originally made or modified by judicial action. A certificate of title is conclusive upon a person who had notice of the proceedings and a person claiming under him and is prima facie evidence of ownership, except that a determined interest is subject to the following, whether or not stated in the certificate:

(a) a right of way over the parcel; and

(b) a lease or use interest not exceeding one year.

(2) A preexisting easement or other right appurtenant to a parcel remains appurtenant even if not described in the certificate, and passes with the parcel until cut off or extinguished in a lawful manner independently of the certificate. 

Case Law
Benjamin v. State of Kosrae  3 FSM Intrm. 508 (1988); Palik v. State of Kosrae  5 FSM Intrm. 147 (1991).

(Effect of certificate of title)

Section 11.617. Registry of titles.tc "Section 11.617. Registry of titles." \l 5
(1) The Commission retains the original certificate of title in a permanent register. The Commission issues a duplicate certificate to the owner or his authorized representative. 

(2) The Commission notes a transfer or encumbrance of an interest, other than one excepted by Section 11.616, on the original certificate of title. A notation has the force and effect of recordation. 

(3) An owner of a registered parcel submits his duplicate certificate for endorsement or cancellation by the Commission upon the voluntary or involuntary transfer of an interest in the parcel. 

(4) Upon loss or destruction of the owner's duplicate certificate, the owner may petition the Commission under oath to issue a replacement certificate. The Commission, after notice and hearing as it may determine, may issue a replacement certificate bearing notation of its replacement nature. 

(5) Before noting a transfer of interest in the parcel on a certificate of title the Commission determines that the document of transfer is in proper form, including a correct description of the parcel. 

(6) If a transfer of a certificate holder's entire interest occurs, the Commission cancels the certificate and issues a new certificate of title to the transferee. 

(7) If a transfer of a portion of the parcel has occurred, the Commission may require that the certificate holder have the transferred portion surveyed by the Commission at his expense. The Commission issues a certificate of title for each part of the parcel covered by the original certificate. 

(8) If an owner of an interest in a registered parcel dies, devising the interest by will, the devisee may submit the testator's duplicate certificate to the Commission which cancels the testator's duplicate certificate and the original certificate of title and issues a certificate to the devisee. 

(9) If an owner of an interest in a registered parcel dies without devising the interest by will, a person claiming the interest may submit the duplicate certificate to the Commission which cancels the intestate's duplicate certificate and the original certificate of title and issues to the heir. 

(10) If a deceased's parcel requires division, the Commission may require that, before issuance of new certificates of title, the devisee or heir have the parcel surveyed and a map prepared to the Commission's satisfaction, showing the area devised or inherited. The Commission then issues certificates for each part of the parcel. 

(11) The Commission makes a determination of the lawful devisee or heir and respective interests in accordance with the following:

(a) Upon the death of an owner of a registered parcel, the Commission conducts a hearing at which it receives evidence to determine inheritance of the parcel. The Commission conducts a hearing within sixty days of a request by a person claiming to be an heir or devisee. 

(b) The Commission makes a finding regarding inheritance and their respective interests within thirty days of conclusion of a hearing. 

(c) A party may appeal to the Court a determination made pursuant to this section in the manner provided in Section 11.614. 

Section 11.618. Regulationstc "Section 11.618. Regulations" \l 5. By regulation the Land Commission provides for recordation of the transfer and encumbrance of an [interest] in land. 

Section 11.619. Effect of failure to record.tc "Section 11.619. Effect of failure to record." \l 5 A transfer of, or encumbrance upon an interest in real property, except a lease for a term not exceeding one year, is subordinate to a subsequent purchase, lease for more than one year or encumbrance, including by deed of trust, of the interest, if the purchaser, lessee, or person holding the encumbrance, acting in good faith for valuable consideration without notice of the prior transfer or encumbrance, first duly records the transfer or encumbrance. A transfer of, or encumbrance upon, an interest in real property, except a lease for a term not exceeding one year, is valid as to a judgment affecting the title, if recordation of the transfer or encumbrance occurred before the commencement of the action in which the Court subsequently renders judgment.
Background

Amended by State Law 5-76.
Chapter 6.  Determination and Registration of Interests in Land

Section 11.601.  Short Title.  This act shall be known and may be cited as “The Land Court Act of 2000”.

Section 11.602.  Definitions.  As used in this Chapter the following words and phrases have the meaning herein described:

(1)
“Clerk of the Court” means the person designated to act as clerk for all actions of the Land Court;

(2)
“Interests in land” means every interest in land, including but not limited to, fee simple ownership, easements, covenants that run with the land, leaseholds and other estates in land;

(3)
“Justice” means any Justice of the Land Court;

(4)
“Land Court” or “Court” means the Land Court created by this

chapter;

(5)
“Register of Titles and Interests in Land” or “register” means the book, files or documents in which the registration and recordation of all titles and other forms of land ownership or rights in land are filed;

(6)
“Registration area” means any area which has been designated for treatment by the Land Court to determine boundaries and ownership interests; and

(7)
“Registrar” means the person or persons assigned the duties within the Land Court to record, register, and maintain records of title and ownership interests and parcel boundaries as may be determined by the Court.


Section 11.603.  Land Court, Creation and Composition.

(1)
The Land Court is hereby established as an inferior court, within the Kosrae State Court system, for the purposes of title investigation, title determination, and the registration of interests in lands within this State and to provide one system of filing all recorded interests in land.

(2)
The Land Court consists of a Principal Land Court Justice and not more than two Associate Land Court Justices.

(a)
In the event that all Land Court justices have a conflict of interest or for other reasons are legally disqualified from hearing a case before the Land Court, a Justice of the Kosrae State Court may hear and adjudicate the matter.

(b)
In the event none of the Land Court Justices nor the State Court Justices can adjudicate a particular case because of a conflict of interest or other legal disqualification, a Justice Pro Tem or alternate Justice must be designated to hear and adjudicate the matter pursuant to the Kosrae State Code or General Court Orders.

(3) All Land Court Justices shall be nominated and appointed by the Governor

within three months from the date a vacancy arises, subject to the advice and consent of three-fourths of the Senators of the Kosrae State Legislature. Should a vacancy remain after three months from the date a vacancy arises, any Land Court Justice position shall be nominated and appointed by the Chief Justice of the Kosrae State Court subject to the advice and consent of three-fourths of the Senators of the Kosrae State Legislature.
Background:  Underlined portion added by S.L. 8-49.

(4)
Land Court Justices shall hold office, during good behavior, for a term of six years or until a successor is confirmed.  Justices may be reappointed.

(5)
All cases pending before the former Land Commission at the time of the effective date of this Act shall be transferred to the Land Court for hearings, decision and adjudication.

Section 11.604.  Jurisdiction.  The jurisdiction of the Land Court shall extend throughout the State of Kosrae and include all matters concerning the title of land and any interests therein.

Section 11.605.  Powers of the Court.

(1)
The Land Court has the power to:

(a)
Issue service of process;

(b)
Make orders for the attendance of witnesses and the production of documents;

(c)
Make orders for the disposition of exhibits and evidence;

(d)
Make orders and decisions regarding the determination of interests and registration of land, including the subdivision of any interest or rights in land;

(e)
Make orders and decisions which determine any claim of heirship to a deceased person’s title or interest in lands;

(f)
Issue certificates of Title setting forth the names of all persons or entities holding interest in parcels of land;

(g)
Engage in additional actions, not inconsistent with law, rule or general court order of the Kosrae State Court, required to carry out its functions.

Section 11.606.  Administration.
(1)
The Chief Justice of the Kosrae State Court shall promulgate 
evidentiary and procedural rules and regulations governing hearings of the Land Court; provided however, that all Land Court Justices shall be allowed and expected to exercise independent judgment performing the powers specifically granted to them herein;

(2)
To the maximum extent possible, the Chief Justice of the Kosrae State Court shall provide for the sharing of personnel and facilities among the courts of the State;

(a)
The Chief Justice shall hire any personnel necessary for operation of the Land Court.  Personnel hired for the operation of the Land Court shall be hired and administered pursuant to Kosrae State Laws and Kosrae State Court regulations; and

(b)
An annual budget request shall be submitted by the Principal Land Court Justice to the Chief Justice of the State Court by January 15 of each calendar year.  The Kosrae State Court shall submit a budget for the Land Court as part of its annual budget request pursuant to applicable sections of the Kosrae State Code.

(3)
The Chief Justice of the Kosrae State Court shall determine a location at which all hearings and proceedings of the Land Court will occur;

(4)
The Principal Land Court Justice, subject to State law and the rules applicable to the Court, is responsible for the day-to-day management of Land Court employees.  Except for the hiring of employees, the Principal Land Court Justice is the designated management official for purposes of personnel decisions regarding employees of the Land Court.  Employees of the Land Court shall be subject to the rights and responsibilities accorded to other employees of the Kosrae State Court under the State Public Service System; and

(5)
The Land Court shall promulgate regulations for the determination and adjudication of disputed claims and for updating, maintaining and recording of transfers in land, encumbrances on land and for marking of boundaries, including the marking and recordation of subdivisions of interests in land.

Section 11.607.  Qualifications of Justices.

(1)
Every person appointed as a Land Court Justice shall have the following qualifications:

(a)
Be a citizen and a native Kosraean;

(b)
At least 35 (thirty-five) years of age;

(c)
A graduate from a four year college or university or a person of demonstrated legal ability by having at least five years of experience practicing law, a full-time judge of a State Court or a Land Commissioner or judge;

(d)
Be of good moral character; and

(e)
Not have a felony conviction in any jurisdiction.

(2)
Justices must be a resident of the State of Kosrae for a cumulative period of ten years prior to appointment.

Section 11.608.  Conduct of Justices.  The standards of conduct for justices consist of the following:

(1)
Justices shall follow and adhere to the provisions of the Code of Judicial Conduct of the American Bar Association;

(2)
Justices shall comply with any other rules or standards promulgated by the Legislature or Chief Justice of the State Court; and

(3)
Justices shall be responsible for the diligent determination of interests in land and the boundaries thereto.

Section 11.609.  Compensation.  The Principal Land Justice shall receive an annual compensation in the amount of sixteen thousand ($16,000) dollars.  The Associate Land Justices shall receive an annual compensation in the amount of fourteen thousand ($14,000) dollars.  The amount of compensation shall not be increased or decreased during their terms of office, except by general law applying to all State Government employees.

Section 11.610.  Removal of Justices.  Justices of the Land Court may be removed under the same procedures applicable to a Justice of the Kosrae State Court.

Section 11.611.  Land Court Staff.  To the extent funding permits, the Land Court shall employ persons qualified as court reporters, clerks, a registrar and other court staff to assist the justices in adjudicating, recording its adjudication, title determinations and claims.

Section 11.612.  Designation of Registration Areas.

(1)
The Principal Land Justice shall systematically designate registration areas for treatment within one year.

(2)
The Principal Land Court Justice shall assign himself and the Associate Land Court Justices specific registration areas.  Each individual Justice shall be responsible for determining boundaries, title and registration of the parcels within his assigned area.

(3)
Each Justice shall institute diligent inquiries regarding each claim of interest within their area and set each well-founded claim for hearing once all claims are recorded.  Each Justice shall provide notice to each claimant as provided in section 11.613 of this Act.

(4)
Each Justice, after providing notice, shall hear the claimants, witnesses, and other such evidence as may be offered and make a decision, based on evidence received at the hearing.

(5)
Upon adjudicating a claim, or witnessing a settlement by all claimants to a parcel each Justice shall:

(a)
Provide written findings and decision regarding the name of the parcel, the name or names of the persons found to have a lawful interest in the land and the respective nature of the interest in such land.

(b)
Each Justice shall cause to be filed by the Clerk of the Court his findings and decision within a period not exceeding 120 (one hundred twenty) days after the close of oral arguments or proceedings of the matter.  Failure to render a decision within the prescribed time limits may be good cause for removal or other discipline of a justice within the meaning of section 11.610 of this chapter.

(c)
Each Justice shall issue and cause to be recorded a certificate of title after the time for filing appeal has expired and no such notice has been filed, or after the conclusion of an appeal.

(6)
A Justice shall not adjudicate a matter previously decided by a court between the same parties or those under whom the parties claim which dispute involves the same parcel. The Land Court shall accept prior judgments as res judicata and determine those issues without receiving evidence.

Section 11.613.  Notice of Parties.  The following are requirements for proper notice, to parties, of a hearing before the Land Court:

(1)
The Land Court shall provide a notice of hearing to all interested parties and claimants as provided herein.  Such notice shall clearly state the location, time and date of the hearing and the description of the parcel of land and names of the parties involved;

(2)
The notice of hearing, written in both Kosraean and English, shall be posted at no less then three conspicuous places or no less than two areas of public access as determined by the Justice for a period of thirty days prior to the hearing;

(3)
The contents of the notice of hearing shall be announced, in both Kosraean and English, on the Kosrae radio station at least twice per week for the two weeks immediately preceding the hearing;
(4)
The notice of hearing, written in both Kosraean and English, shall be posted at the municipal building of the municipality in which the property is located for a period of thirty days prior to the hearing; and

(5)
Any claimant who is residing off-island and has informed the Land Court, in writing, of an off-island mailing address shall be notified forty-five (45) days prior to a hearing by the use of certified mail, return receipt requested.  The forty-five (45) day period shall be calculated from the date of mailing.

Section 11.614.  Appeals.

(1)
An appeal from an adjudicated matter by the Land Court shall be made within sixty (60) days of service of the written decision of the Land Court Justice upon the party appealing the decision.  Service of the written decision shall be made upon all claimants who appeared at the hearing, pursuant to the rules prescribing service requirements for the Kosrae State Court.

(2)
An appeal shall be made by filing a notice of appeal with the Kosrae State Court and filing a certified copy of the notice of appeal with the Land Court within the time limits set forth in this section.

(a)
Within 90 (ninety) days of receipt of the certified copy of the notice of appeal, the Land Court shall provide to the State Court the following items from the decision being appealed:

(i)
All original records, pleadings, documents and evidence received;

(ii)
A complete written copy of the transcript of proceedings; and

(iii)
A written copy of the findings and decision of the Land Court Justice.

(3)
The notice of appeal shall state the Land Court decision which is being appealed and the specific legal grounds upon which such appeal is based.

(4)
The notice of appeal shall comply with all State Court rules and regulations concerning appeal procedures and substance.

(5)
The State Court shall thereafter calendar and hear the matter as hereinafter provided.  The matter shall be decided upon briefs submitted by the parties and oral argument concerning legal issues.  If a party fails to file a timely brief, as ordered by the State Court, such failure may be considered as consent to the relief sought by the opposing party’s brief.  The State Court has the discretion to refuse to allow oral argument by a party who fails to file a timely brief.

(a)
No evidence or testimony shall be considered at the appeal hearing except those matters which constitute the official record, transcripts, and exhibits received at the Land Court hearing.

(b)
The State Court shall decide the matter by applying the “substantial evidence rule” to any decisions rendered by the Land Court.

(c)
After review of the entire record and hearing oral arguments from counsel or parties, the State Court shall render a decision on the appeal and issue a written decision within 120 (one hundred twenty) days of the close of argument and hearing.

(d)
If the State Court finds the Land Court decision was not based upon substantial evidence or that the Land Court decision was contrary to law, it shall remand the case of the Land Court with instructions and guidance for re-hearing the matter in its entirety or such portions of the case as may be appropriate.

(e)
If the State Court affirms the decision of the Land Court, no further appeals to the State Court shall be allowed.

Section 11.615.  Issuance of certificate of title.

(1)
When issued.  The Land Court shall issue a certificate of title:

(a)
After the time for appeal from a determination of ownership has expired without the filing of a notice of appeal; or

(b)
After an appeal has concluded.

(2)
Owners set forth.  The certificate of title must set forth the names of all persons holding an interest in the land pursuant to the Land Court’s determination, either as originally made or as modified by the Kosrae State Court on appeal.

(3)
Effect of certificate; restriction.  The certificate of title is conclusive upon any person who had notice of the proceedings and all those claiming under that person.  The certificate of title is prima facie evidence of ownership against all others.  Land held under a certificate of title is subject to the following, whether or not stated in the certificate:

(a)
Any right of way over the land in question; and

(b)
Any lease or use interest for a term not exceeding one year.

(4)
Appurtenant easements.  A preexisting easement or other right appurtenant to the land:

(a)
Remains appurtenant even if it is not described in the certificate; and

(b)
Passes with the land until cut off or extinguished in a lawful manner independent of the certificate.

Section 11.616.  Transition.  The Chief Justice of the Kosrae State Court and the Principal Justice of the Land Court shall take any actions necessary for the orderly transition of the State Judiciary under this Chapter.

(a)
The Land Court shall succeed to all responsibilities, registers, properties and assets of the Land Commission.

(b)
Land determinations and registrations issued by the Land Commission are equivalent to the title determinations and registrations of the Land Court created by this Chapter.
“Chapter 7.  Land Leases
Section 11.701.  Short Title.  This Chapter shall be known any may be cited as the 
“Kosrae Leasehold Act of 2005.”

Section 11.702.  Purpose.  The purpose of this Chapter is to authorize and regulate leasing of land in the State of Kosrae, as an alternative to ownership, in order to make land more available for development and to facilitate borrowing against land as a source of development financing, while at the same time protecting the interests of landowners.
Section 11.703.  Definitions.  As used in this Chapter, unless the context clearly requires otherwise:


(1) “FSM” is the Federated States of Micronesia.

(2) “Land lease” is a leasehold interest on improved or unimproved 

land within Kosrae.

(3)“Lessee” means the person, or group of persons acting in concert 

who is the recipient of a leasehold estate, and his successors in 

interest;

(4)“Leasehold option or options” means the legal right of one or 

more parties to a leasehold agreement to extend or renew the lease 

for a specific number of years.

(5)“Lessor” means the person, or group of persons acting in concert, 

who is a grantor of a leasehold estate, and his successors in interest.

(6)“Person” means and includes individuals, corporations, 

partnerships, state and municipal governments, governmental 

entities, agencies and subdivision thereof and all other forms of legal 

association.

(7)“Long – term land lease” is a land lease for a term of 20 years or 

more.

(8)“Springing lease” is the lease used in conjunction with a mortgage 

granted by the owner of land in which the interest mortgaged is or 

includes the interest of lessee under a lease of the land from the 

mortgagor to the mortgage which does not take effect unless and until 

that leasehold interest has been sold in a foreclosure sale or conveyed 

in lieu thereof.

(9)“State” is the State of Kosrae.

(10)“State Recording Office” is the office of the Registrar at the 

Kosrae Land Court.

(11)“Term” is the total period of time during which a lease remains 

or may remain in effect without any further agreement by the lessor, 

including the initial fixed term and any options to renew or extend 

which are within the lessee’s control.
Section 11.704.  No ownership of Land.  A lessee, or a successor in interest of a lease, shall not be deemed to hold ownership of land and need not be a citizen of Kosrae or a citizen of the Federated States of Micronesia
.

Section 11.705.  Length of Term.


(1) A land lease shall have a term of no more than 55 years, except 

that a lease of public land shall be subject to the term specified in 

Section 11.712.

(2) If the commencement of the term of a signed land lease, including 

a springing lease, is postponed or delayed for any reason, the term 

plus the period of delay shall total no more than 55 years.

(3) At any time during the lease term, the lessor and lessee may agree 

to extend the term so long as the extended term will end no more than 

55 years after the date of their agreement to extend.
Section 11.706.  Advance payment of rent.  No land lease shall require or permit the advance payment of rent more than 10 years at a time.
Section 11.707.  Rent Adjustments.


(1) Rent payable under a long – term land lease shall be adjusted to reflect inflation or market changes at least every 10 years throughout the term except that the first such adjustment need not be made until 25 years after the signing of the lease.

(2) The amount of the adjustment shall be fixed by agreement of the lessor and lessee or, if they cannot agree, by reference to a standard or mechanism set forth in the long – term land lease such as adjustment by appraisal or the FSM consumer price index.  If the parties cannot agree and the lease fails to set forth any such standard or mechanism, the rent shall be increased by 1% for each year which has elapsed since the beginning of the lease term or the last rent adjustment.
Section 11.708.  Recovery of legal fees.  A land lease may provide for a party to recover that party’s legal fees and expenses from another party, in which case the only limit on the amounts so recoverable shall be their reasonableness in the circumstances, without reference to any legally imposed maximum stated in absolute or percentage terms.
Section 11.709.  Necessity of writing.  Notwithstanding any legal requirement that 

may exist in Kosrae with respect to shorter leases, which requirement is not intended to be altered by this Section or by Section 11.710(2) of this Chapter, a long – term land lease shall be created, amended, renewed, or extended only by a writing in English.  All such lease instruments shall contain a clause, conspicuously located on the first page of the instrument, notifying the lessor in both English and Kosraean that:

(1)  prior to signing the lease, upon request, and without cost, the lessor is entitled to a translation of the lease instrument in Kosraean.  The English document shall be the sole operative version.  Any error or errors in the translated version shall not affect the legal relationship between the parties unless it is proven that the error was willfully or recklessly caused by the party to be charged; and

(2) the lease is a binding legal instrument and it is recommended that the lessor have the instrument reviewed by legal counsel.
Section 11.710.  Requisites for recording.


(1)  No land lease or memorandum thereof shall be received for recording unless it is executed in accordance with Section 11.709 of this act Chapter and this Section.  In addition to such provisions as the parties to the lease may agree, each lease agreement executed under the provisions of this Chapter shall contain:


(a)  The names of the lessee and lessor who are the parties to the lease and the purpose or purposes for which the property is to be let.


(b)  A description of the property for which the lease is granted.


(c) The term of the lease, but not in excess of 55 years.

(d) A covenant stating that the improvements affixed to the land  shall become the property of the lessor, upon termination or expiration of the leasehold interest.  The subsection shall not be construed to limit the ability of the lessor to require the removal of improvements or modifications to the property for the purpose of rendering the property more suitable for future uses.

(2)  Every long – term land lease, and every amendment, renewal, and extension thereof shall be acknowledged or proven, as provided in the next subsection, and recorded in the State Recording Office.

(3)  For purposes of this act, the proof or acknowledgement of an instrument affecting title to or any interest in land may be made before:


(a)  a judge of the Supreme Court of the FSM;


(b)  a judge of the Kosrae State Court;


(c)  a judge of the Kosrae Land Court;


(d) a Clerk of Court of any court referred to above;


(e) the official in charge of the State Recording Office;


(f) any subordinate of any of the above officials duly 


authorized to act in the name of the official; or


(g) any notary public duly authorized to acknowledge 


instruments in the jurisdiction where the document is executed if 


the notary public complies with the law of that jurisdiction.


(4)
A Lease Agreement executed pursuant to this Chapter, together with every amendment, modification, or extension shall be filed and recorded with the State Recording Office in the same manner as the transfer of title to land in the State.  A leasehold agreement, amendment, modification, or extension thereof not so filed and recorded shall not be enforceable against successors in interest to the subject property who receive the property or interest in good faith and without knowledge of the existence of lease obligations thereon.
Section 11.711.  Transferability.

(1)  Only with the prior written consent of the lessor, may the lessee under a land lease freely assign, sublease, mortgage, subordinate, or otherwise transfer all or any part of the lessee’s interest in the land lease or the property affected thereby to any person regardless of citizenship, voluntarily or involuntarily, and with or without consideration, except as may be otherwise provided by law or in the land lease.  A subsequent transferee of any leasehold interest takes only that interest held by his predecessor in title and subject to all terms and conditions of the lease.

(2)  The lessor under a land lease may freely sell, mortgage, devise, subordinate, or otherwise transfer all or any part of the lessor’s interest in the land lease or the property affected thereby to any person legally permitted to acquire same in the State, voluntarily or involuntarily, and with or without consideration, except as may be otherwise provided by law or in the land lease.

(3)  Except as provided in the next subsection, the recordation in the State Recording Office of any transfer described in the prior subsections shall operate as constructive notice to all persons from the date and time of its recording.

(4)  Recordation of a transfer by a lessor or sublessor or the lessor’s or sublessor’s interest, whether voluntary or involuntary, is not of itself sufficient notice to the lessee or sublessee so as to invalidate any payment made by the lessee or sublessee.  At the time of the transfer, a written notice thereof, including the name and address of the transferee, shall be given to the lessee or sublessee.
Section 11.712.  Lease of public lands.  The Governor shall have authority to grant a Lease of public lands subject to the provisions of this Chapter for a term not to exceed forty (40) years; PROVIDED HOWEVER, that approval of the Legislature must be first sought pursuant to Title 11, Section 11.101 and subject to the requirements of the Constitution.
Chapter 7 added by S. L. 8-130 (Oct. 2005).

 “Chapter 8.  Property Mortgage”


Section 11.801.  Short Title.  This Act shall be known as and may be cited as the “Kosrae State Mortgage Act of 2005.”


Section 11.802.  Purpose.  The purpose of this Act is to establish a system of mortgaging in the State of Kosrae which will induce lenders to make secured commercial and residential loans and insuring that borrowers who execute mortgages of real property in the State will have a full comprehension of the nature and consequences thereof, and that the parties to the mortgage are protected against unfair practices.  All provisions of this Act shall be construed in such a manner as to best effectuate its purposes as set out herein.


Section 11.803.  Definitions.  As used in this Act, unless the context clearly requires otherwise:



“(1)
“Court” is a court of competent jurisdiction.  In a judicial foreclosure, it is the court in which the action is pending.



(2)
“Default” is a failure of an obligor to perform an act which the obligor is bound to perform.


(3)
“Encumbrance” is a non-fee interest on or charge upon property.



(4)
“FSM” is the Federated States of Micronesia.



(5)
“Improvement” is any building or structure constructed, or any artificial condition maintained, upon property.



(6)
“Lien” is a charge imposed by law or contract upon specific property which is made the security for the performance of an act.



(7)
“Mortgage” is a contract in which property is made the 


security for the payment of a debt, without the necessity of a change in possession and without the transfer of title.



(8)
“Mortgagee” is a person who takes or receives a mortgage.  This term also, where appropriate, refers to the mortgagee’s heirs, personal representatives, successors, and assigns.



(9)
“Mortgagor” is a person who, having some part or all of title to property, by written instrument pledges that property as security for a debt.  This term also, where appropriate, refers to the mortgagor’s heirs, personal representatives, successors, and assigns

.



(10)
“Person” is an individual, corporation, partnership, government, government instrumentality, or other legal entity.



(11)
“Property” is an interest in real property, which is capable of being transferred, including leasehold interests.



(12)
“Springing lease” and “Springing lease mortgage” has the meaning given to them in Section 11.824 of this Chapter

.



(13)
“State” is the State of Kosrae.



(14)
“State Recording Office” is the office of the Registrar at the Kosrae Land Court.


Section 11.804.  Foreign citizens as mortgagees.  A non-citizen of the FSM may be a mortgagee under this Chapter.  A non-citizen may also be the purchaser at a foreclosure sale, but only if and to the extent that the interest in property being sold (for example, a leasehold) is one which a non-citizen may legally own under applicable FSM and State Laws.  Under the provisions of this Chapter, a mortgage creates a lien on the land and does not pass title to the mortgagee.


Section 11.805.  Right to possession.  The mortgagee is not entitled to possession of the mortgaged property unless the mortgagor expressly grants a right of possession in the mortgage or thereafter.  After execution of the mortgage, the mortgagor may agree to deliver possession to the mortgagee without additional consideration.  The mortgagee’s possession may not cumulatively exceed five years or satisfaction of the mortgage, whichever is sooner.  The purchaser at a foreclosure sale is entitled to immediate possession, notwithstanding the existence of any right of redemption.


Section 11.806.  Security not to be impaired.  No mortgagor shall do any act which will impair the mortgagee’s security without the express written permission of the mortgagee.


Section 11.807.  Property mortgagable.  Any property not otherwise restricted by law may be mortgaged and shall be subject to foreclosure.  Subject to national bankruptcy law, no homestead or other exemption from execution shall apply to foreclosure of a mortgage.


Section 11.808.  Heirs and devisees take subject to mortgage.  Whenever property which is subject to a mortgage passes by succession or device, the successor or devisee is not entitled to have the decedent’s personal representative satisfy the mortgage out of the decedent’s estate unless there is an express provision in the decedent’s will that the descendant’s estate is to satisfy the mortgage.  Unless the mortgage is so satisfied out of the decedent’s estate, the heir or devisee takes property subject to the mortgage.


Section 11.809.  Transfers made as security deemed mortgages.  Except as otherwise provided by statute, every transfer of an interest in property made only as security for the performance of another act and every transfer or conveyance of property, by deed of trust or otherwise, executed and delivered to secure the performance of another act, shall be deemed

a mortgage.


Section 11.810.  Necessity of writing.  A mortgage shall be created, amended, renewed, or extended only by a writing in English.  All mortgage instruments shall contain a clause, conspicuously located on the first page of the instrument, notifying the mortgagor in both English and Kosraean that:



(1)
prior to signing the mortgage, upon request, and without cost, the mortgagor is entitled to a translation of the mortgage instrument in Kosraean.  The English document shall be the sole operative version.  An error or errors in the translated version shall not affect the legal relationship between the parties unless it is proven that the error was willfully or recklessly caused by the party to be charged; and



(2)
the mortgage is a binding legal instrument and it is recommended that the mortgagor have the instrument reviewed by legal counsel.


Section 11.811.  Requisites for recording.



(1)
No mortgage shall be received for recording unless it is executed in accordance with the requirements of Sections 11.810 of this Chapter and this Section and contains:




(a)
the names and mailing addresses of the mortgagor and mortgagee;




(b)
the legal description of the property affected; and




(c)
the principal amount of the secured indebtedness.



(2)
Every mortgage and every amendment, renewal, and extension thereof shall be acknowledged or proven, as provided in the next subsection, and recorded in the State Recording Office.



(3)
For purposes of this Chapter, the proof or acknowledgment of an instrument affecting title to or any interest in property may be made before:




(a)
a judge of the Supreme Court of the FSM;


(b)
a judge of the Kosrae State Court;


(c)
a judge of Kosrae State Land Court;


(d)
a Clerk of Court of any court referred to above;


(e)
the official in charge of the State Recording Office;



(f)
any subordinate of any of the above officials duly authorized to act in the name of the official; or



(g)
any notary public duly authorized to acknowledge instruments in the jurisdiction where the document is executed if the notary public complies with the law of that jurisdiction.


Section 11.812.  Effect of failure to record.  An unrecorded mortgage is not void, but it may lose priority to other transfers of or encumbrances on the mortgaged property in accordance with generally applicable laws regarding recordation of land transfers.


Section 11.813.  Instruments made with intent to defraud.  Any mortgage instrument affecting an estate in property, including every charge upon property or upon its rents or profits, made with the intent to defraud prior or subsequent purchasers thereof or encumbrancers thereon, is hereby declared to be void as against every purchaser or encumbrancer for value of the same property or the rents or profits thereof.


Section 11.814.  Service of notice on mortgagor.



(1)
All notices to the mortgagor required by this Chapter must be in writing and shall be delivered personally or sent by registered or certified mail, return receipt requested, to the mortgagor or, if applicable, the mortgagor’s personal representative.



(2)
The mortgagor may designate in the mortgage instrument the name and address of a personal representative within the State of Kosrae for the service of notice if the mortgagor cannot be found in the State of Kosrae after a reasonable search or if one (1) week has elapsed since the proper mailing of the notice to the mortgagor.  The name and address of the personal representative may be changed from time to time upon request of the mortgagor by written notice to the mortgagee and with written evidence that the mortgagee has received such notice.



(3)
A notice to the mortgagor shall be effective on the earliest of:




(a)
the date the notice is received or refused by the mortgagor or, if applicable, the mortgagor’s personal representative;




(b)
one (1) week after the proper mailing of the notice to the  





mortgagor’s personal representative if a personal 





representative has been designated; or

 

 
(c)  one (1) week after the proper mailing of the notice to the 




mortgagor if no personal representative has been designated.



(4)
Except as may be otherwise agreed in writing by the mortgagor and the mortgage, in the event there is more than one mortgagor, proper notice to each mortgagor holding at least a 25% interest in the mortgaged property shall constitute service upon all of the mortgagors.  If there is no such 25% interest holder and the mortgage fails to specify one or more persons to receive notice on behalf of all the mortgagors, notice to all mortgagors shall be required.


Section 11.815.  Service of other notices; posting.



(1)
Any notice required by this Act to be given to a person other than the mortgagor may be delivered personally.  If not so delivered, it shall be given as provided in this Chapter with respect to such notices or, if there is no such provision, by depositing the notice in the FSM mail addressed to the last known address of the intended recipient.  Unless otherwise provided in this Chapter, a mailed notice is effective upon mailing, regardless of when or whether it is received.  A notarized certificate of mailing shall be prima facie evidence of mailing.



(2)
With respect to a notice which is posted under any Section of this Chapter, once the notice is so posted, the fact that it has been destroyed, removed, or damaged by natural causes or by persons not under the direction or control of the mortgagee shall not invalidate, terminate, or void such notice.


Section 11.816.  Assignments, subordination and waivers.  Nothing in this Chapter shall preclude the assignment, subordination, or waiver of a mortgage.  Except as provided in Section 11.817 of this Chapter, the recordation of any assignment, subordination, or waiver shall operate as constructive notice to all persons from the date and time of the recordation.


Section 11.817.  Notice to mortgagor of assignment.  When a mortgage is executed as security for money due or to become due on a promissory note, bond, or other instrument, recordation of the assignment of the mortgage is not of itself sufficient notice to the mortgagor or other person obligated to pay the money, so as to invalidate any payment made by the mortgagor or other person to the holder of such note, bond, or other instrument.  At the time of the assignment, a notice in substantially the following form shall be given to the mortgagor or other person pursuant to Section 11.814 of this Act:


“Your promissory note and mortgage of (date) to (payee-mortgagee) has been assigned to (assignee).  All payments shall hereafter be made to (assignee) at (assignee’s address)”


Section 11.818.  Assignment of debt carries security.  The assignment of a debt secured by a mortgage carries with it the mortgage unless the assignment provides to the contrary.


Section 11.819.  Certificate of discharge required.  When any mortgage has been satisfied, the mortgagee must execute, acknowledge, and deliver to the mortgagor a release of mortgage or a certificate of discharge thereof, so as to entitle such certificate to be recorded.  Any mortgagee who, after demand from the mortgagor, for a period of one (1) month fails or refuses to deliver a release or certificate of discharge shall be liable for all damages which such mortgagor may sustain by reason of such failure or refusal and shall also forfeit to the mortgagor the sum of $300.00.  Upon satisfaction of the mortgage, the mortgagee shall also deliver to the mortgagor the mortgage and the note so paid or satisfied with, if requested, satisfaction of the mortgage and note acknowledged on the margin thereof.


Section 11.820.  Limitation on waiver by mortgagor of statutory rights.  Any agreement entered into by a mortgagor at the time of or in connection with the making or renewing of any loan secured by a mortgage or other instrument creating a lien on property, whereby the mortgagor agrees to waive any right or privilege conferred upon the mortgagor by this Act, shall be void and of no effect.


Section 11.821.  Acceleration of principal.  Acceleration of the principal and obligations under the note or mortgage as a result of default shall be valid.  No acceleration of unpaid principal of the underlying obligation shall be effective until one (1) month after the notice of default provided for in Section 11.825 has been sufficiently given as provided for in Section 11.814.


Section 11.822.   Mortgagee’s remedies in the event of default.  In the event of default by the mortgagor in the performance of the mortgagor’s obligations under the mortgage or note or other instrument secured by the mortgage, the mortgagee may elect to do any or all of the following:



(1)
commence an action for specific performance or injunctive relief or a common count or counts for payment of money by the mortgagor, guarantor, or other person obligated thereunder.  If the judgment rendered in such action orders full performance of the mortgagor’s entire obligation, or payment of the entire sum for which the mortgagor is indebted, satisfaction by the mortgagor of the judgment shall act to discharge the mortgage;



(2)
foreclose upon the property judicially or, if the conditions therefore are met, non-judicially; and



(3)
exercise any other right or remedy permitted by law or in the mortgage instrument which is consistent with the rights and privileges of the mortgagor as set forth in this Chapter.


Section 11.823.  Conditions for non-judicial foreclosure.  The mortgaged property may be foreclosed upon without resort to judicial action if and only if:



(1)
the mortgagor has granted the mortgagee the right to do a non-judicial foreclosure in the mortgage instrument;



(2)
the mortgagee is:




(a)
the State Government or an instrumentality thereof;





(b)
the FSM National Government or an instrumentality thereof;




(c)
a bank licensed to do business under Title 29 of the Code of the FSM; and




(d)
any other bank, development bank, credit union, or other organization engaged primarily in the business of making or guarantying loans and properly authorized to do business in the FSM or the State; and



(3)
the interest in property being foreclosed upon is:




(a)
the leasehold interest under a leasehold mortgage;




(b)
only the leasehold interests under a springing lease mortgage; or




(c)
both the leasehold and freehold interests under a springing lease mortgage.


Section 11.824.  Springing lease mortgages.



(1)
For purposes of this Chapter, a “springing lease mortgage” is a mortgage granted by the owner of fee simple title to property in which the interest mortgaged is or includes the interest of leasee under a lease of the property from the mortgagor to the mortgagee which does not take effect unless and until that leasehold interest has been sold in a foreclosure sale or conveyed in lieu thereof.  Such lease is called a “springing lease”.



(2)
A springing lease mortgage may permit foreclosure upon just the leasehold interest or upon both the leasehold and the freehold interests.  If it permits foreclosure upon both, the foreclosure may be upon either interest alone or upon both, in which case each interest shall be offered for sale separately but simultaneously. The mortgagee may choose whether to offer the leasehold interest alone, the freehold interest alone, or both, but the freehold interest may not be offered alone without the prior written consent of the mortgagor, given after any of the defaults upon which the foreclosure is based.



(3)
If both the leasehold and the freehold estates are offered for sale at foreclosure, only one of the estates may be sold.  Based upon whether the highest bids received for each of the estates are sufficient to satisfy the outstanding indebtedness and any other sums payable out of the foreclosure proceeds, the estate to be sold shall be determined as follows:




(a)
If each of the highest bids is sufficient, the mortgagor may, by written notice to the person conducting the sale, elect whether the leasehold estate or the freehold estate shall be sold.  Such election shall be in writing and must be received by the mortgagee and (if different) the person conducting the sale within one (1) week after the sale to be effective.




(b)
If only the bid for the leasehold estate is sufficient, the leasehold estate shall be sold.




(c)
In any other case, the mortgagee shall elect whether to sell the leasehold estate or the freehold estate.



(4)
If the leasehold estate is sold alone in a foreclosure sale or by conveyance in lieu thereof, the springing lease shall become effective as of the date of the sale or conveyance, and the transferee of the leasehold estate shall become the lessee under the lease.



(5)
A springing lease used in connection with a springing lease mortgage shall be enforceable notwithstanding the common law rules against perpetuities and unreasonable restraints on alienation or any other rule based on the uncertainty or remoteness of vesting of the leasehold estate.


Section 11.825.  Notice of default prior to foreclosure.  Not less than one (1) month prior to the filing of the pleading requesting foreclosure in the case of a judicial foreclosure or the giving of the notice of commencement of foreclosure in the case of a non-judicial foreclosure, written notice of default shall be served as provided in Section 11.814 of this Chapter.  The notice shall be written in English and in Kosraean and shall contain:



(1)
the legal description of the property;



(2)
the date and amount of the mortgage;



(3)
a statement of the default, including the amount due on principal, interest, and other sums, stated separately, to the extent the default is monetary;



(4)
a statement that if the amount due is not paid or the other defaults are not cured within one (1) month from the date of service, the mortgagor shall be in default and the mortgage may be foreclosed; and



(5)
provided the note or mortgage so permit and the mortgagee so elects, a statement that the obligations shall be accelerated if the amount due is not paid or the other defaults are not cured within one (1) month from the date of service.  If that period elapses without a full cure being affected, and unless otherwise expressly provided in the mortgage or agreed by the mortgagee, the indebtedness shall be automatically accelerated.


Section 11.826.  Commencement and conduct of non-judicial foreclosure.



(1)
A non-judicial foreclosure is commenced by giving a notice of commencement of foreclosure;



(2)
A notice of commencement shall be in English and Kosrean and shall contain:




(a)
a legal description of the property;




(b)
the date and amount of the mortgage;




(c)
the recording date and document number of the mortgage, if recorded;




(d)
a statement of the continuing and any new default, including the amount due on principal, interest, and other sums, stated separately, to the extent the default is monetary.  If the maturity of the principal has been accelerated, the statement shall include the amounts due both with and without such acceleration;




(e)
the date on which and the method by which the notice of default prior to foreclosure was given to the mortgagor;




(f)
a statement that the default identified in that notice of default has not been completely cured; and




(g)
a statement that non-judicial foreclosure is being commenced and that the mortgaged property may be sold if all defaults are not cured as provided in this Act.



(3)
The notice shall be effective when it has been:




(a)
served upon the mortgagor as provided in Section 11.814 of this Chapter;




(b)
recorded in the State Recording Office; and




(c)
mailed to the holder of any encumbrance on the property which is junior in priority to the mortgage and which the mortgagee intends to affect by the foreclosure.  No such mailing shall be required with respect to any junior encumbrance holder for whom a mailing address is not provided of record or whose encumbrance was not recorded in the State Recording Office at least one week before the date on which the notice itself is recorded.



(4)
A non-judicial foreclosure may be conducted by the mortgagee or any authorized agent of or attorney for the mortgagee.



(5)
The mortgagor may commence an action seeking protection from the court if the mortgagor in good faith disputes the existence of the default or defaults upon which a non-judicial foreclosure is based or alleges any material failure to comply with the procedures applicable to a non-judicial foreclosure.  For good cause shown, the court may partially or completely convert a non-judicial foreclosure into a judicial foreclosure.


Section 11.827.  Commencement and conduct of judicial foreclosure.



(1)
A judicial action for the foreclosure of a mortgage shall be brought in the Trial Division of the Kosrae State or, if it has jurisdiction, the Trial Division of the FSM Supreme Court.  Service of summons shall be by the applicable statute and court rules.



(2)
The complaint for foreclosure shall set forth:




(a)
the date of execution of the mortgage;




(b)
its assignments, if any;




(c)
the name and address of the mortgagor;




(d)
a description of the mortgaged property;




(e)
a statement of the note or other obligation secured by the mortgage and the amount claimed to be unpaid thereon; and




(f)
the name and addresses of all persons having or claiming an interest in the property which is junior to the mortgage, all of whom shall be made defendants in the action.



(3)
No person holding a conveyance from or under the mortgagor or having a lien on the mortgaged property, which conveyance or lien does not appear of record one (1) week before the filing of the complaint for foreclosure, need be made a party to such action, and the judgment therein rendered, and the proceedings therein had, shall be conclusive against the person holding such unrecorded conveyance or lien as if that person had been a party to the action.



(4)
If, upon trial in such action, the court shall find the facts set forth in the complaint to be true, it shall ascertain the amount due to the plaintiff upon the mortgage debt or obligation, including interest, costs, and legal fees and expenses, and shall render judgment for the sum so found due and order that the same be paid into the court and that any non-monetary default be cured within 3 months after the date of the order.



(5)
If the order referred to in subsection (4) is not complied with, the court shall order that the mortgaged property, or so much of it as may be necessary, be sold at a public place and by a person designated by the court.


Section 11.828.  Cure rights during foreclosure.



(1)
A default may be cured at any time prior to the foreclosure sale.  Payment shall be made to the mortgagee in the case of a non-judicial foreclosure or to the court in the case of a judicial foreclosure.  To be effective, the cure must include payment of reasonable costs, including legal fees and expenses, incurred by the mortgagee.  The cure must also include the entire amount of principal, if any, due by reason of acceleration of the debt unless:





(a)
the cure is made within three (3) months after the effective date of the notice of commencement in the case of a non-judicial foreclosure or after the court order referred to in Section 11.827(4) of this Chapter in the case of a judicial foreclosure; and




(b)
no prior acceleration of the debt has been avoided and reinstatement of the debt permitted under this section.



(2)
In the event of a timely cure, the foreclosure shall be discontinued.  If the debt was accelerated and the cure was timely and complete but for the portion of the principal due by reason of acceleration, as permitted under subsection (1), the obligations and mortgage shall be reinstated and remain in full force and effect as if no default had occurred.



(3)
A cure may be effected by the mortgagor, any other person obligated on the debt, or the holder of any interest in the mortgaged property which is junior in priority to the mortgage.  If the cure is effected by the holder of a junior interest, the holder shall have a lien on the mortgaged property for the cost of the cure, equal in priority to that of the junior interest.


Section 11.829.  Notice of foreclosure sale.



(1)
A foreclosure sale may not be held until:




(a)
the cure period provided for in Section 11.828 of this Chapter has elapsed without a cure being effected.




(b)
in the case of a judicial foreclosure, the court has ordered a sale; and




(c)
3 weeks have elapsed after a notice of sale was properly given.



(2)
The notice of sale shall be in both English and Kosraean and shall contain:




(a)
the legal description of the property;




(b)
the names and addresses of the mortgagor and mortgagee;




(c)
the recording date and document number of the mortgage, if recorded;




(d)
the date, time, and place of sale;




(e)
the name and address of the person conducting the sale; and




(f)
a statement of the total amount of money due under the mortgage as of the date of notice and expected to be due as of the date of sale.



(3)
The notice of sale shall be effective when it has been:




(a)
served upon the mortgagor as provided in Section 11.814 of this Chapter;




(b)
recorded in the State Recording Office;




(c)
mailed to the holder of any encumbrance on the property which is junior in priority to the mortgagee and which the mortgage intends to affect by the foreclosure.  No such mailing shall be required with respect to any junior encumbrance holder for whom a mailing address is not provided of record or whose encumbrance was not recorded in the State Recording Office at least one week before the date on which the notice itself is recorded.




(d)
posted in a prominent place within the municipality or village in which the property is located;




(e)
posted on the property; and




(f)
announced on the public radio station on three separate days.



(4)
If it is impossible to hold the sale at the noticed time and place or if the mortgagee so requests in writing, the person conducting the sale may postpone the sale by making a public announcement at the time and place previously noticed for the sale.  If the postponement is for more than two (2) weeks, notice of the postponement shall also be given in the same manner as provided in subsection (3) at least one (1) week prior to the new sale date.


Section 11.830.  Conduct of foreclosure sale.



(1)
A foreclosure sale may be conducted by sealed bids or open auction as determined by the person conducting the sale or, in the case of a judicial foreclosure, by the court.  The sale shall be for all cash, tendered promptly by the winning bidder upon announcement of the winner, except that the mortgagee may credit bid all or part of the amounts secured by the mortgage.



(2)
If the debt secured by the mortgage is not all due, the sale shall cease as soon as sufficient property has been sold to pay the amount due, with costs.  As more money becomes due thereafter, more of the property may be sold as directed by the court, upon motion, in the case of a judicial foreclosure or by the mortgagee in the case of a non-judicial foreclosure.  But if the property cannot be sold in portions without injury to the persons interested in the property, the whole shall be sold in the first instance, and the entire debt and costs paid, there being a rebate of interest where such rebate of interest is appropriate.



(3)
After the sale and upon payment of the sale amount in a foreclosure without right of redemption, the person conducting the sale shall execute, acknowledge, and deliver a good and sufficient deed, without warranty of title, to the purchaser.



(4)
After the sale and upon payment of the sale amount in a foreclosure with right of redemption, the person conducting the sale shall execute, acknowledge, and deliver to the purchaser a certificate of sale and record a duplicate thereof in the State Recording Office.  The certificate shall state the date of judgment (if any) under which the sale was made, the names of the parties, the legal description of the property sold, the price bid for each district lot or parcel, and the period during which the property is subject to redemption.  At the expiration of the time for the redemption of such property, if the same is not redeemed, the person conducting the sale or his successor shall execute, acknowledge, and deliver a good and sufficient deed, without warranty of title, to the purchaser.



(5)
The deed referred to in subsection (3) or (4) shall vest in the grantee all the right, title, and interest o the mortgagor in and to the property sold, at the time the mortgage was executed or subsequently acquired, and shall be a bar to all claim, right, or equity of redemption in or to the property by

:


(a)
in the case of a judicial foreclosure, the parties to the action;




(b)
in the case of non-judicial foreclosure, any person who received a mailed notice under subsection 11.829(3)(c) of this Chapter or to whom no mailed notice was required under the express terms of that subsection.




(c)
any person whose interest or claim thereof was not recorded in the State Recording Office at least one (1) week before commencement of the foreclosure; and




(d)
the heirs, personal representatives, successors, and assigns of any of the foregoing.


Section 11.831.  Application of proceeds.  The proceeds of a foreclosure sale shall be applied in the following order to the:



(1)
costs of sale;



(2)
costs of collection and foreclosure, including reasonable legal fees and expenses;



(3)
other amounts due under the mortgage (excluding principal and interest);



(4)
interest due under the mortgage; and



(5)
principal due under the mortgage.


If there is any surplus, it shall be deposited with the court for distribution to the mortgagor or other person or persons entitled thereto, as ordered by the court.


Section 11.832.  Deficiency Judgment.  If the proceeds of a foreclosure sale are insufficient to pay the entire debt, including costs, the court, upon motion (or upon commencement and hearing of a new action if none is then pending), shall give a judgment against the mortgagor or other person personally liable for the debt for the balance remaining due to the mortgage.  Execution, upon the assets of the judgment debtor shall be issued immediately if the balance is all due at the time of the rendition of the judgment

.


Section 11.833.  Vacation of sale.  Upon motion by an aggrieved person filed within 1 year after the date of sale, the court may vacate a foreclosure sale and order a new sale upon a finding that there was fraud in the procurement of the foreclosure decree, the sale was improperly, unfairly, or unlawfully conducted, or the sale was otherwise so tainted by fraud that to allow it to stand would be inequitable.

 11.834.  Redemption.



(1)
This section shall apply only to a foreclosure sale at which freehold interest in property was sold.



(2)
The mortgagor may redeem from the purchaser all the property sold at such a foreclosure sale within 6 months from the date of the sale upon paying to the purchaser the purchase price, with interest thereon at 12% per annum up to the time of redemption.  In addition, the mortgagor shall pay:




(a)
the amount of any taxes or assessments;




(b)
any costs or sums paid for fire insurance, management, maintenance, upkeep, or repair of improvements located on the property; and




(c)
any sums paid on a prior obligation secured by the property to the extent such payment was necessary for the protection of the purchaser’s interest which the purchaser paid after purchase, together with interest thereon at the rate stated above.



(3)
In the event of a disagreement between the purchaser and the mortgagor as to whether any sum demanded by the purchaser is a proper charge to be added to the amount required for redemption, the following procedures shall apply:




(a)
The mortgagor shall deposit with the court the amount demanded by the purchaser, less the amount in dispute, and shall at the same time file with the court a written petition setting forth specifically the item or items demanded to which the mortgagor objects, stating the reasons for such objections, and asking that such amount be determined by the court.  In no event shall the amount deposited with the court be less than the purchase price paid by the purchaser at the foreclosure sale, plus interest thereon from the date of purchase to the date of deposit with the court at 12% per annum.




(b)
Upon receipt of the deposit and petition described in subsection (a), the court shall fix a day, not less than two (2) weeks nor more than one (1) month from the date of such filing, or if the court is not in session, not less than one (1) week nor more than two (2) weeks from the day it again sits, whichever is greater, for hearing the mortgagor’s objections.



(c)
The mortgagor shall cause a copy of the petition and a notice of hearing, giving the time and place thereof, to be served upon the purchaser not less than two (2) weeks before the day of the hearing.




(d)
On the day fixed for the hearing, the court in which the order or sale or execution was originally issued shall determine, by order duly entered in the minutes of said court, the amount required for redemption, either upon affidavit or upon evidence which is satisfactory to the court.  If the redemption amount so determined is greater than the amount deposited with the court, the redemptioner shall pay the difference to the court within one (1) week and all amounts deposited with the court shall forthwith be paid to the purchaser.


(4)
Upon receipt of the redemption amount, the purchaser shall execute, acknowledge, and deliver to the redemptioner a certificate of redemption containing:



(a)
the names of the purchaser and redemptioner;



(b)
the claim, instrument, or judgment under which the redemptioner derives the right to redeem;



(c)
the date of the redemption and the amount for which it was made; and



(d)
the legal description of the redeemed property.


(5)
From the time of sale until a redemption, the purchaser is entitled to receive, from the tenant(s) in possession, the rents of the property sold or the value of the use and occupation thereof, but any rents or profits from the property received by the purchaser or the purchaser’s assigns before the redemption, less reasonable expenses incurred in the production of such rents and profit and a reasonable management fee, shall be credited against the redemption amount to be paid.  If the redemptioner, before the expiration of the time allowed for redemption, demands in writing of the purchaser a written and verified statement of the amounts of rents and profits received and related expenses incurred, the period for redemption shall be extended for a period of 3 weeks after the normal expiration of the redemption period.


(6)
Under no circumstances shall the redemption period be extended, by the court or otherwise, or more than 3 months past the normal expiration of the redemption period except with the prior written consent of the purchaser.  If a proceeding to determine the redemption amount is pending at the end of said three (3) months, the purchaser must have received the redemption amount demanded by the purchaser or the right of redemption shall be lost.  If it is later determined that the redemption amount should have been lower, the person redeeming shall be entitled to a judgment against the purchaser for any excess paid.


(7)
No action to recover property or any interest therein based on any claim or color of title originating, accruing, or arising under the parties to the mortgage before a foreclosure sale shall be commenced after expiration of the redemption period.


Section 11.835.  Injury to property restrained.



(1)
The court by injunction, for good cause shown, may restrain any person in possession of the property from doing any injurious act to the property during the existence of the mortgage until the completion of foreclosure, including any redemption period.



(2)
A receiver may be appointed where it appears that the mortgaged property is in danger of substantial waste, the income therefrom is in danger of being lost, or the property is or may become insufficient to discharge the debt which it secures, and that affirmative action is needed to prevent such occurrences.


Section 11.836.  Discharge of stale mortgage.  Every mortgage which has not been renewed or extended of record within fifteen (15) years after its due date, or within twenty  (20) years after recording of the mortgage if no due date is shown in the mortgage, shall be discharged of record by an order of a judge of the Kosrae State Court upon application of any interested person, with notice to the mortgagee then shown of record.  The order shall be recorded in the State Recording Office.  No such discharge may be ordered while a foreclosure is pending.


Section 11.837.  Legal tender.  Unless otherwise provided by law, a mortgage may require all mortgage payments to be made in the coin and currency of the United States, and all purchases of property at foreclosure sales and all redemption as provided in  this Act shall be made in coin and currency of the United States.


Section 11.838.  Improvements by mortgagee prior to sale.  After commencement of a foreclosure, the mortgagee may apply to the court to be allowed to make repairs or to maintain the property. If such an application is granted for good cause shown, the mortgagee may make such repairs or maintain the property as allowed by the court up to the time of sale.  All expenditures shall be a cost of the sale which are recoverable by the mortgagee.


Section 11.839.  Recovery of legal fees.  Where a mortgage or  provides for a party to recover that party’s legal fees and expenses from another party, and except as may be further limited in the mortgage, the only limit on the amounts so recoverable shall be their reasonableness in the circumstances, without reference to any legally imposed maximum stated in absolute or percentage terms.


Section 11.840.  Interpretations.



(1)
If any portion of the mortgage documents, including but not limited to the promissory note, notices, and other instruments affecting the same, is translated from English to any other language, and a conflict results from such translation, the English version shall prevail.

(2) Whenever possible, this mortgage act shall be interpreted in 


such a manner as to give it full force and effect as a binding 


obligation upon the mortgagor to the mortgagee.  If any provision of 


or its application to any person or circumstance is ever held invalid or 


unenforceable, the remainder of the act shall not be affected thereby 


and there shall be substituted a valid and enforceable provision as 


similar to the invalid or unenforceable provision as may be possible.


Section 11.841.  Prospective effect.



(1)
The provisions of  this Act shall have prospective effect only and shall not apply to mortgages, deeds of trust, or other such instruments entered into before the effective date of this Act.



(2)
Any mortgage or deed of trust law superseded by this Act shall nevertheless continue in effect with respect to any mortgage, deed of trust, or other such instrument which was governed by that law before the effective date of this Act.

Chapter 8 added by S.L. 8-132 (Oct. 2005).

Part II.  Environment
tc "Part II.  Environment" \l 3
Chapter 11. Marine Lifetc "Chapter 11. Marine Life" \l 4
Section 11.1101. Trochustc "Section 11.1101. Trochus" \l 5. The Director of the Department of Agriculture, Land and Fisheries has the power and duty to preserve and develop trochus resources for maximum economic and ecological benefit. By regulation the Director provides for:

(1) the time, place and method of trochus harvesting by a permit system to assure responsible and environmentally sound harvesting; and 

(2) minimum and maximum shell size or other limitations in harvesting.

Background

Amended by State Law 7-1.  


Section 11.1102.  Sea Cucumbers.  The Director of Agriculture, Land and Fisheries and the Development Review Commission have the power and duty to preserve and develop sea cucumber resources for maximum economic and ecological benefit.

(1)  No person may commercially harvest, commercially process, or commercially export sea cucumbers without having a valid permit issued by the Development Review Commission.

(2)  No person may possess more than five (5) sea cucumbers, at one time, without a valid permit issued by the Development Review Commission.

(3)  In consultation with the Director of the Department of Agriculture, Land and Fisheries, the Development Review Commission shall adopt necessary regulations to provide for the protection and sustainable commercial harvesting, commercial processing, and commercial exportation of sea cucumbers in accordance with this section.  These regulations shall provide for:

(a)  the number, time, species, place and method of sea cucumber harvesting by a permit system to assure responsible and environmentally sound harvesting;

(b)  minimum and maximum size or other limitation in harvesting;

(c)  requiring permit holders to receive training in sea cucumber species identification;

(d)  minimizing environmental impacts caused by commercial processing of sea cucumbers;

(e)  reporting requirements for persons commercially processing or commercially exporting sea cucumbers; and

(f)  the absolute ban of the commercial harvesting, commercial processing, and/or commercial exportation of any species of sea cucumber that has been determined by the Director of the Department of Agriculture, Land and Fisheries to require such protection.

(4)  The Director of the Department of Agriculture, Land and Fisheries shall monitor sea cucumber populations to determine whether the commercial harvesting, commercial processing, or commercial exportation of sea cucumbers is within sustainable levels.

(5)  Prior to issuing a permit, the Development Review Commission shall receive and consider advice from the Director of the Department of Agriculture, Land and Fisheries.

(6)  For purposes of this section, the phrase “sustainable commercial harvesting, commercial processing, and commercial exportation” means undertaking these activities by methods, and at levels, that allow the sea cucumber population to replenish itself perpetually, and does not significantly alter or degrade their functions within the island ecosystem.

Background
Added by State Law 7-78.
Chapter 12.  Rivers and Streamstc "Chapter 12.  Rivers and Streams" \l 4
Section 11.1201. Designation of rivers.tc "Section 11.1201. Designation of rivers." \l 5 The following rivers and their tributaries are public property: 

(1) Tofol 

(2) Tafeyat 

(3) Malem 

(4) Palusrik 

(5) Mutunte 

(6) Pukusrik 

(7) Leap

(8) Okat

(9) Finkol

(10) Tafout

(11)Mosral

(12) Isra

(13) Pilyuul

Background:  Subsections (8)-(13) added by S.L. 8-32

Chapter 13.  Protection of Environmenttc "Chapter 13.  Protection of Environment" \l 4
Section 11.1301. Right of Entry.tc "Section 11.1301. Right of Entry." \l 5 To enforce this chapter the Development Review Commission may at a reasonable time enter an establishment or public or private property for the purpose of obtaining information, making an inspection, obtaining samples, inspecting or copying a record required to be maintained by this chapter or regulation, or conducting a survey or investigation to enforce this chapter.

Background

Amended by State Law 5-56.
Section 11.1302. Enforcement.tc "Section 11.1302. Enforcement." \l 5
(1) A person who violates this chapter is subject to enforcement action by the Commission which may include issuance of a cease and desist order, imposition of a civil penalty up to ten thousand dollars for each day of violation, or commencement of a civil action to enjoin the violation.

(2) If the Commission finds that an unlawful discharge of waste is taking place or may take place or that the waste collection treatment or disposal facilities of a discharger is approaching capacity the Commission requires the discharger to submit for approval of the Commission, with such modifications as it may deem reasonably necessary, a detailed time schedule of specific actions the discharger will take to correct or prevent a violation of requirements.

(3) When the Commission finds that an unlawful development activity or discharge of waste is taking place or may take place, the Commission issues an order to cease and desist and directs that those persons not complying with the requirements or discharge prohibitions (a) comply forthwith, (b) comply in accordance with a time schedule set by the Commission, or (c) in the event of a threatened violation, take appropriate remedial or preventive action. In the event of an existing or threatened violation of waste discharge requirements in the operation of a community system, cease and desist orders may restrict or prohibit the volume, type, or concentration of waste that might be added to such system by dischargers who did not discharge into the system prior to the issuance of the cease and desist order.

(4) The Commission holds a public hearing to determine the authenticity of the facts upon which it issued a cease and desist order affording adequate notice and opportunity to appear and be heard to an interested person.

(5) A cease and desist order of the Commission becomes effective upon issuance, and final upon the Commission's issuance of findings after a public hearing. The Commission serves a copy by registered mail upon a person charged with the violation and upon an affected person appearing at the hearing and requesting a copy.

(6) A person who engages in a development activity or discharges a pollutant into the water, air, or on the land in violation of this Chapter or a regulation or other order issued by the Commission, or who intentionally or negligently causes or permits such a violation, upon order of the Commission, corrects the violation or abates its effect.

Background

Amended by State Law 5-56.
Section 11.1303. Court proceeding.tc "Section 11.1303. Court proceeding." \l 5 Upon failure of a person to comply with a Commission order, following Commission request, the Attorney General petitions the Court for the issuance of an injunction, mandamus or other appropriate remedy requiring the person to comply with the order. 

Background

Amended by State Law 5-56.
Chapter 14. Antiquitiestc "Chapter 14. Antiquities" \l 4
Section 11.1401. Impact review.tc "Section 11.1401. Impact review." \l 5 Before the Government begins to undertake, assist, participate in, or license action that might affect the land or State waters the Department of Agriculture, Land and Fisheries considers the impact of the action on antiquities and traditionxe "tradition"al culture, reporting its findings to the Governor, the Legislature, and components of Government involved in the proposed action.

Background

Amended by State Law 7-1.  

Section 11.1402. Regulation.tc "Section 11.1402. Regulation." \l 5 By regulation the Director of the Department of Agriculture, Land and Fisheries states the classes of structures, artifacts, or other objects which constitute State antiquities, and provides for authorization of the use of antiquities for scholarly research, museum display or educational purposes.

Background

Amended by State Law 7-1.  

Chapter 15. Pig Controltc "Chapter 15. Pig Control" \l 4
Section 11.1501. Seizure; disposition.tc "Section 11.1501. Seizure, disposition." \l 5
(1) The Police seize a foraging pig and transport it to a facility operated by the Division of Livestock Production and Research. 

(2) For the three days immediately following its seizure of a pig the Police broadcast a notice of the date, time, and place of the seizure in a manner reasonably calculated to reach the owner of the pig. If the Police know, or have good cause to know, the identity of the person who owns the pig, it gives actual or written notice to the person in addition to the notice provided in this subsection. 

(3) The Division maintains a seized pig at the facility keeping an accurate record of pigs delivered by the Police. 

(4) The Division may release a pig upon its receipt of:

(a) an affidavit of a person asserting ownership of the pig; and

(b) ten dollars from the affiant for each twenty-four hour period or part thereof during which it has maintained the pig. 

(5) A pig maintained for four consecutive mornings becomes Government property at dawn of the fourth morning and the Government thereafter has the full possessory rights in the pig. 

(6) A person holding a fee simple or leasehold interest in a parcel of land and in actual possession of the parcel who observes a pig destroying crops on land of which he is in lawful possession may seize a pig foraging on the land without the person's consent. The person immediately has full possessory rights to that pig upon seizure. The Police assist a person acting pursuant to this subsection upon his request.

Background

Subsection (1) was amended by State Law 7-1.  

Section 11.1502. Action at law; double damagestc "Section 11.1502. Action at law, double damages" \l 5. In addition to any other available action or remedy a person who suffers personal injury or property damage caused by a pig may bring an action in a Court against the owner of the pig and, upon a showing of the owner's negligence, or a violation of this chapter or regulations pursuant hereto leading to the injury or damage, be entitled to an award of an amount twice the value of the damage to property of personal injury caused by the pig. A showing of damage or injury raises a rebuttable presumption of the owner's negligence. 

Section 11.1503. Regulation.tc "Section 11.1503. Regulation." \l 5
(1) The Administrator of the Division [of] Livestock Production and Research issues regulations providing for the manner of constructing pig enclosures to prevent escape of the enclosed pigs, if properly maintained, including alternative types of enclosures utilizing both local and imported materials and allowing for the number and size of the pigs to be enclosed. 

(2) The Administrator of KIRMA issues regulations establishing the conditions of sanitation to be maintained in the types of pig enclosures described in the regulations prepared pursuant to subsection (1).

Background

Amended by State Law 8-118.  Amended by State Law 7-1.  

Chapter 16. Wildlifetc "Chapter 16. Wildlife" \l 4
Section 11.1601. Endangered speciestc "Section 11.1601. Endangered species" \l 5. By regulation the Development Review Commission states an endangered species and provides for its protection. 

Cross-reference:

For offense see Section 13.524.
Background

Amended by State Law 7-1.
Section 11.1602. Psittacine birdstc "Section 11.1602. Psittacine birds" \l 5. A person may not bring into the State a bird of the psittacine family, including a parrot, parakeet, or love bird, without specific period approval in each case by the Department of Health Services. The Department may order a bird kept in violation of this section removed from the State or destroyed. 

Part III. Land Development tc "Part III. Land Development " \l 3
Chapter 21. Building Codetc "Chapter 21. Building Code" \l 4
Section 11.2101. Adoption.  The Governor of Kosrae State, or his designee, formulates, proposes and adopts rules and regulations establishing minimum standards for the construction of buildings, or classes of buildings, and the installation of appurtenances thereto. Such rules and regulations may include, but are not limited to, standards or requirements for the design and construction of buildings and other structures and their appurtenances, for the materials to be used in connection therewith, and for their use, occupancy, location and maintenance. These rules and regulations shall comprise and be collectively known as the Kosrae State Building Code and, to the extent applicable, the design and construction of buildings and other structures shall comply with said Code. The Kosrae State Building Code shall have the force and effect of law upon adoption. 

Background

Added by State Law 5-75.
Section 11.2102. Modificationtc "Section 11.2102. Modification" \l 5. Provisions of the Kosrae State Building Code may, from time to time, be added, amended, or repealed to effectuate the purposes of this Chapter.

Background

Added by State Law 5-75.
Section 11.2103. Procedurestc "Section 11.2103. Procedures" \l 5. The Kosrae State Building Code and all additions, amendments or repeal of its provisions, shall be adopted pursuant to the procedures of Code Section 2.406.

Background

Added by State Law 5-75.
Section 11.2104. Provisions of the Codetc "Section 11.2104. Provisions of the Code" \l 5. The Kosrae State Building Code shall be designed to achieve the following:

(1) To provide reasonably uniform standards and requirements for construction and construction materials, consonant with accepted standards of engineering and fire prevention practices;

(2) To permit, so far as may be practicable, the use of modern technical methods, devices and improvements which tend to reduce the cost of construction without substantially affecting reasonable requirements for the health, safety and security of the occupants or users of the building or other structure;

(3) To encourage, so far as practicable, the standardization of construction practices, methods, equipment, material and techniques;

(4) To eliminate restrictive, obsolete, conflicting and unnecessary building practices and requirements that tend unnecessarily to increase construction costs or retard the completion of construction;

(5) To provide for the upgrading of existing buildings and structures to the standards set out in the Kosrae State Building Code; PROVIDED that such upgrading of existing buildings and structures shall not be required prior to modification or repair of the building or other structures; PROVIDED FURTHER that such upgrade shall not be required for the construction of buildings and other structures for which funds have been obligated prior to the adoption of the Kosrae State Building Code; and

(6) To provide an administrative procedure for appealing decisions of the Building Officer with adequate notice to the aggrieved party and with an opportunity to be heard and present evidence.

Background

Added by State Law 5-75.
Section 11.2105. Application.tc "Section 11.2105. Application." \l 5
(1) The Kosrae State Building Code is applicable to the construction of all buildings and other structures, and the installation of appurtenances thereto, that are funded by the State or supported with State funds. This includes, without limitation, such projects directly funded or financed by the State, and projects wherein the monies are administered or managed by the State; PROVIDED, HOWEVER, that when the monies for construction are made available to the State on condition that a different building standard shall apply, and such standard is more stringent or restrictive, then such alternate standard applies to that particular project. 

(2) The Kosrae State Building Code also applies to such other buildings or other structures to be constructed with funds from the National or any foreign government or governmental agency unless specifically modified or waived by the Building Officer.

(3) The application of the Kosrae State Building Code may be limited to specified classes or types of buildings according to use or other distinctions, and may differentiate among different areas of the State depending on special conditions therein.

Background

Added by State Law 5-75.
Section 11.2106. Administration of the Building Code.tc "Section 11.2106. Administration of the Building Code." \l 5 The Governor shall designate a person within the Executive Branch as the Building Officer to administer and enforce the Kosrae State Building Code. Subject to the procedures and limitations set out in the Kosrae State Building Code, the Building Officer is expressly authorized and empowered:

(1) To examine and approve or disapprove plans and specifications for the construction of buildings and other structures to which that act applies.

(2) To require that the construction of any such building or structure be in accordance with the applicable provisions of the Kosrae State Building Code, subject, however, to the powers of variance or modification that may be granted in the Kosrae State Building Code.

(3) To issue certificates of occupancy, permits, licenses and such other documents as may be required by the Kosrae State Building Code in connection with the construction.

(4) To prohibit the commencement of construction until a permit therefor has been issued showing compliance with the requirements of the applicable provisions of the Kosrae State Building Code. 

(5) To ensure compliance with this Chapter and all rules and regulations adopted hereunder, and in connection with any hearings or investigations, the Building Officer shall have the authority to subpoena witnesses, records, books, documents and any relevant information not otherwise protected by law. 

(6) To order in writing, the remedying of any condition found to exist in or about any building in violation of the Kosrae State Building Code. Such orders shall be served in the same manner as the service of summons as prescribed by the rules of the Kosrae State Court. 

(7) To exercise such ancillary powers as set out in the Kosrae State Building Code and as necessary to fulfill the purposes of this act. 

Cross-reference:  

See Section 13.535 [13.536] for penalties for Building Code Violations.

Background

Added by State Law 5-75.
Title 12.  EDUCATION AND HEALTH

Part I.  Educationtc "Part I.  Education" \l 3
Chapter 1.  Provisions of General Applicabilitytc "Chapter 1.  Provisions of General Applicability" \l 4
Section 12.101. School Year.tc "Section 12.101. School Year." \l 5 The school year for all schools consists of no fewer than six hundred fifty hours of classroom instruction for first and second graders, and no fewer than eight hundred hours of classroom instruction for third graders and no fewer than nine hundred hours of classroom instruction for fourth through twelfth graders.  The Director of the Department of Education establishes beginning and ending dates of the school year to suit Government school needs and customs.

Background

Amended by State Law 4-121. 

Section 12.102. Attendancetc "Section 12.102. Attendance" \l 5. A person attends a public or private school from his sixth through his fifteenth years, or until his graduation from elementary school, whichever occurs earlier, unless excluded from school or exempted from attendance by the Department of Education. A student's first year of schooling is at the beginning of the school year in which he reaches the age of six on or before September thirtieth of the year. The Department of Education may delay a students entry in school for one year if it cannot accommodate the student because of inadequate facilities or an insufficient number of personnel. 

Chapter 2.  Private Schoolstc "Chapter 2.  Private Schools" \l 4
Section 12.201. Establishment.tc "Section 12.201. Establishment." \l 5
(1) A person wanting to establish a private school makes written application to the Department of Education for a charter. The signed application states: 

(a) the applicant's name; 

(b) the school's proposed location;

(c) the course and language of instruction; and

(d) other information as the Department may require by regulation.

(2) The Department Director reviews the application and makes a recommendation to the Governor. Upon approval of the application the Governor issues to the applicant a charter in a form determined by the Governor, authorizing the establishment of a private school. 

(3) A person may establish a private school only in conformity with this chapter. A charter valid when the Code takes effect remains in effect. 

(4) The Government does not honor or give credit to a student's attendance at a private school established without compliance with this chapter. 

Section 12.202. Oversight; compliance.tc "Section 12.202. Oversight, compliance." \l 5 A private school is subject to the oversight of the Department of Education and complies with the Department's regulations regarding personal hygiene and structural safety. The Department may require a private school to submit regular reports of attendance and other matters of public concern. Failure to comply with law or regulation subjects an offending private school to revocation or suspension of its charter. 

Chapter 3.  Teacherstc "Chapter 3.  Teachers" \l 4
Section 12.301. Teacher certification.tc "Section 12.301. Teacher certification." \l 5 By regulation the Director of the Department of Education may require certification of a teacher. 

Section 12.302. Integration of certificationstc "Section 12.302. Integration of certifications" \l 5. By written understanding with the national government the Governor provides for integration of State and national certifications of teachers. 

Part II.  Healthtc "Part II.  Health" \l 3
Chapter 11. Department of Health Services Procedurestc "Chapter 11. Department of Health Services Procedures" \l 4
Section 12.1101. Autopsytc "Section 12.1101. Autopsy" \l 5. A physician may perform an autopsy or post-mortem examination to reveal or clarify the cause of a death if the nearest responsible relative gives written consent.  If a death occurred under conditions suggesting poisoning, violence, or unusual circumstances and the Government cannot otherwise satisfactorily determine the cause and manner of the death, a physician performs an autopsy, upon the recommendation of the Director of the Department of Health Services or the Attorney General and approval of the Governor. 

Section 12.1102. Licensing of practitioner.tc "Section 12.1102. Licensing of practitioner." \l 5 By regulation the Director of the Department of Health Services may require a license for a person to practice medicine, surgery, dentistry, nursing or other health service. By written understanding with the national government the Governor arranges for the joint licensing of physicians, dentists and medical officers. 

Section 12.1103. Payment of feetc "Section 12.1103. Payment of fee" \l 5. A person pays for medical and dental services provided by the Government in accordance with regulations of the Department of Health Services which may provide that in the public interest certain services are free, if a recipient cannot compensate the Government in any manner, including by the giving of labor or goods. The Government may not deny medical care available in the State to a person because of inability to pay a fee and makes no distinction in treatment or care because of inability to pay. 

Section 12.1104. Medical referral.tc "Section 12.1104. Medical referral." \l 5 By regulation the Director of Health Services provides an impartial process for selecting persons genuinely needing medical treatment outside the State through a medical referral.  No person may use funds for medical referral in a manner contrary to regulation. 

Section 12.1105. Required reporting.tc "Section 12.1105. Required reporting." \l 5 The physician-patient privilege and duty of physician confidentiality do not apply to a report of a wound or death, to a report made pursuant to Section 16.1202, to a related fact, or to the condition of the party who is the subject of the report. 

Section 12.1106. Quarantinetc "Section 12.1106. Quarantine" \l 5. The Director of the Department of Health Services may order isolated or quarantined a person who is suffering from, or has been exposed to, a contagious disease. 

Chapter 12.  Public Healthtc "Chapter 12.  Public Health" \l 4
Section 12.1201. Toilets; disposal of human excretatc "Section 12.1201. Toilets, disposal of human excreta" \l 5.

(1) By regulation the Department of Health Services provides:

(a) standards for a toilet; and

(b) restrictions on the disposal of human intestinal excreta outside a toilet. 

(2) An inhabited dwelling place has a toilet.
(3)
A public park, play ground, play field and a recreational area is required to have a toilet.

(Amended by S.L. 8-122, Sep. 23, 2005.)
Section 12.1202. Service establishmentstc "Section 12.1202. Service establishments" \l 5. The Department of Health Services establishes standards of sanitation to be maintained by an owner, operator, or employees of a bakery, restaurant, food store, barber shop, beauty parlor, or establishment regularly servicing the public. The Department inspects an establishment at reasonable intervals during business hours to determine compliance with the standards. 

Section 12.1203. Food.tc "Section 12.1203. Food." \l 5 Food offered for public sale is subject to inspection by the Department of Health Services which, when finding food intended for human consumption to be unsanitary or of questionable sanitary condition because of contamination, spoilage, or animal or insect infestation or adulteration, may destroy the food, require its use as animal food, or require it to be labeled to describe its condition. 

Section 12.1204. Schoolstc "Section 12.1204. Schools" \l 5. By regulation the Department of Health Services provides for health and sanitation standards for schools. A school is subject to inspection by the Department. After due warning and advice a private school's failure to comply with regulations may result in revocation of its charter by the Governor. 

Cross-reference:

Generally for offense see Section 13.623.

Section 12.1205. Tobacco.  By regulation the Department of Health Services provides for random, unannounced, and periodic inspections of retail establishments to ensure compliance with Section 13.535.

Background
Added by State Law 5-181.
Chapter 13.  Noncitizen Employee Healthtc "Chapter 13.  Noncitizen Employee Health" \l 4
Section 12.1301. Certificate of freedom from communicable diseasetc "Section 12.1301. Certificate of freedom from communicable disease" \l 5. A noncitizen entering the State to undertake employment and an accompanying family member possess, and thereafter keeps in his possession, a certificate of his freedom from communicable diseases issued not more than thirty days preceding the person's entry into the State by a physician licensed to practice medicine in the country of issuance. 

Section 12.1302. Physical examination.tc "Section 12.1302. Physical examination." \l 5
(1) Within ten days of entry into the State a noncitizen employee, and an accompanying family member, each has a physical examination performed by the Department of Health Services, the person bearing the cost of the physical examination. 

(2) A noncitizen employee in the State, and an accompanying family member, who has not had a physical examination in the State before the Code takes effect undergoes a physical examination, the person bearing the cost of the examination.                                          

Section 12.1303. Notification of Governor.tc "Section 12.1303. Notification of Governor." \l 5
(1) Within a reasonable time of the completion of the physical examination required by Section 12.1302 the Director of the Department of Health Services notifies the Governor of the medical reasons why a person should not be allowed to remain in the State, giving the basis of his judgment. The Director gives notification upon a positive finding of contagious disease. 

(2) The Director does not give notification if in all medical probability the continued presence of the person would not result in substantial danger to the health of the State's inhabitants or in a need for the prolonged medical care and treatment of the person in the State. 

(3) Upon notification the Governor takes all necessary lawful steps for the person's exiting the State on the ground that his continued presence would not be in the State's best interests. 

Chapter 14.  Alcoholic Drinktc "Chapter 14.  Alcoholic Drink" \l 4
Section 12.1401. Sales license and drinking permit: general.tc "Section 12.1401. Sales license and drinking permit--general." \l 5 By regulation which may include the definition of terms the Office of the Attorney General provides for the sale and consumption of alcoholic drink by issuance of a sales license and a drinking permit, and by monitoring compliance with license and permit requirements. Upon request a person shows a permit or license to Office of Attorney General personnel. 

Section 12.1402. Sales license:general

By regulation which may include the definition of terms the Office of the Attorney General provides for the sale of alcoholic drink by issuance of a sales license, and by monitoring compliance with license requirements.  Upon request a person shows a license to Office of Attorney General personnel.tc "Section 12.1402. Sales license." \l 5
(1) Before engaging in the sale of alcoholic drink a person obtains a license indicating one of the following categories of sale:

(a) wholesale; 

(b) retail; 

(c) bar; or 

(d) restaurant.

(2) A person has a license for each facility at which a sale may occur only in the category licensed. 

(3) The fee for a sales license is two hundred dollars. 
Background

Amended by L. B. 8-91 (Jul. 2005).
Section 12.1403. tc "Section 12.1403. Drinking permit." \l 5  Repealed by L. B. No. 8-91 (Jul. 2005).
Section 12.1404. Seller's duty.tc "Section 12.1404. Seller's duty." \l 5 Before selling alcoholic drink a person determines whether the buyer has the requisite permit or license, or both. 

Section 12.1405. Sale.tc "Section 12.1405. Sale." \l 5 A sale of alcoholic drink occurs only at a commercial facility designated by a sales license conspicuously displayed therein. 

Section 12.1406. Exemption for later construction.tc "Section 12.1406. Exemption for later construction." \l 5 Construction of a building or road following issuance of a license does not subject the license holder to prosecution pursuant to Section 13.516 (5) or (9). 

Cross-reference: 

Generally delayed effect see Section 1.304(3). Generally for offenses see Sections 13.516 and 13.517.

Chapter. 15. Mental Illness

tc "Chapter. 15. Mental Illness" \l 4
Section 12.1501. Transfer.tc "Section 12.1501. Transfer." \l 5
(1) The Director of the Department of Health Services may order the transfer of a person committed pursuant to Chapter 33 of Title 6 to an institution deemed suitable for care. 

(2) The transfer of an insane person to an institution outside the State does not occur until the Court has found, after notice to the insane person, his counsel, and his spouse, parent, child, or next of kin, and after hearing, that the transfer is in the person's best interests. 

Section 12.1502. Release.tc "Section 12.1502. Release." \l 5
(1) The husband, wife, parent or child or next of kin of a person committed pursuant to Chapter 33 of Title 6 may petition the Court for a termination of the commitment or parole of the committed person. After notice to the Director of the Department of Health Services and to the person in charge of the hospital or other place of the commitment and following public hearing, the Court may order the release or parole of the person under limited supervision or under specified conditions. 

(2) The Director of the Department of Health Services may discharge or parole a patient on conditions he finds best, except one held by order of court arising from an offense, in accordance with the following:

(a) upon filing with the Court a written certificate by the Director of Department of Health Services that the patient has recovered; 

(b) upon filing in the Court a written certificate by the Director of the Department of Health Services that the patient, while not recovered, is in remission, is not dangerous to himself or others, and is not likely to become a public charge; or 

(c) upon transfer of the patient to an institution for the care of mentally ill person outside the State.

(3) The Director of the Department of Health Services may permit a leave of absence for a stated period to a committed person upon specified terms, when in his judgment absence on leave is not detrimental to the public welfare and is of benefit to the person. Before the period stated in the leave has expired the Director may terminate the leave and authorize and direct the return of the person to the hospital when in the Director's judgment the return of the patient is in the best interests of the public and the patient.

(4) The person to whom a person has been temporarily committed for observation may release the person when he determines that release is safe.

Background

Subsection (1) was amended by State Law 7-1.  

Section 12.1503. Apprehension of absentee or escapee.tc "Section 12.1503. Apprehension of absentee or escapee." \l 5 Upon direction of the person in charge of a hospital or place of detention a police officer or an official or employee of a hospital or place of detention may apprehend and return a patient who is absent on leave, is on parole, or escapes from the hospital or other place of detention to which he has been committed, using such force as may be reasonably necessary to effect the return. 

Section 12.1504. Rightstc "Section 12.1504. Rights" \l 5. A person detained pursuant to this chapter or Chapter 33 of Title 6 is entitled to humane care and treatment suitable to meet his needs. A person treats him with dignity and respect. His detention is separate from a person charged with, or convicted of, an offense. 

Title 13.  OFFENSES AND PENALTIES

Part I.  Offensestc "Part I.  Offenses" \l 3
Chapter 1.  Provisions of General Applicabilitytc "Chapter 1.  Provisions of General Applicability" \l 4
Section 13.101. Prior offense.tc "Section 13.101. Prior offense." \l 5
(1) Except as otherwise provided in subsection 2, this title does not apply to an offense committed before the effective date of the Code. For purposes of this section, an offense is committed before the effective date if any of the elements of the offense occurred before that date. 

(2) Prosecutions for an offense committed prior to the effective date of the Code are governed by prior law, which is continued in effect for that purpose, as if this Code were not in effect. 

Section 13.102. Territorial applicability.tc "Section 13.102. Territorial applicability." \l 5
(1) Except as otherwise provided in this section, a person may be convicted under the law of the State for an offense committed by his own conduct or the conduct of another for which he is legally accountable, if:

(a) either the conduct or the result which is an element of the offense occurs within the State; 

(b) conduct occurring outside the State is sufficient under the law of the State to constitute an attempt to commit an offense within the State; 

(c) conduct occurring outside the State is sufficient under the law of the State to constitute a conspiracy to commit an offense within the State and an overt act in furtherance of the conspiracy occurs within the State; 

(d) conduct occurring within the State establishes complicity in the commission of, or an attempt, solicitation, or conspiracy to commit, an offense in another jurisdiction which also is an offense under the law of the State; 

(e) the offense consists of the omission, while within or outside the State, to perform a legal duty imposed by the law of the State with respect to domicilxe "domicil"e, residence, or a relationship to a person, thing, or transaction in the State; or 

(f) the offense is based on a statute of the State which expressly prohibits conduct outside the State, when the conduct bears a reasonable relation to a legitimate interest of the State. 

Section 13.103. Classification of offenses.tc "Section 13.103. Classification of offenses." \l 5 A felony is an offense punishable by imprisonment for a period of more than one year. Every other offense is a misdemeanor. 

Section 13.104. General principles of responsibility.tc "Section 13.104. General principles of responsibility." \l 5 

(1) Conduct of another

(a) A person is criminally liable for the conduct of another, if:

(1) he intentionally aids, abets, advises, solicits, counsels, or conspires with or otherwise procures the other to commit an offense; 

(2) while acting with the state of mind that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in the conduct; or 

(3) having a legal duty to prevent the commission of an offense, he fails to make a reasonable effort to do so.

(b) A person liable pursuant to this subsection is also liable for any other offense committed in the furtherance of the intended offense if reasonably foreseeable as a probable consequence of committing or attempting to commit the offense intended; 

(c) A person liable pursuant to this subsection may be charged with and convicted of the offense although the person who directly committed it has not been prosecuted or convicted, or has been convicted, or has been convicted of a different offense or degree of an offense or has been acquitted.             

(2) Disease or disorder

(a) A person is not responsible for criminal conduct if, at the time of the conduct as a result of physical or mental disease, disorder, or defect, he lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law. 

(b) The terms "physical or mental disease, disorder, or defect" do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct. 

(c) Physical or mental disease, disorder, or defect excluding responsibility is an affirmative defense. 

(d) When the defendant is acquitted on the ground of physical or mental disease, disorder, or defect excluding responsibility, the verdict and the judgment so states. 

(e) Evidence that the defendant suffered from a physical or mental disease, disorder, or defect is admissible whenever it is relevant to prove that the defendant did or did not have a state of mind which is an element of the offense. 

(f) No person who, as a result of a physical or mental disease, disorder, or defect, lacks capacity to understand the proceedings against him or to assist in his own defense is tried, convicted, or sentenced for the commission of an offense so long as the incapacity endures. 

(g) If the Court determines that the defendant lacks fitness to proceed, the proceedings against him are suspended, and the Court commits him for a reasonable period of time, to an appropriate institution for the purpose of restoring fitness to proceed. If the Court is satisfied that the defendant may be released on conditions without danger to himself or to the person or property of another, the Court orders his release, which continues at the discretion of the Court, on conditions as the Court determines necessary. 

(h) When the Court, on its own motion, or upon the application of the institution, or the prosecuting attorney, or the defendant, determines after a hearing, if a hearing is requested, that the defendant has regained fitness to proceed, the proceedings are resumed. If the Court determines that so much time has elapsed due to the defendant's unfitness of the defendant to proceed that it would be unjust to resume the criminal proceedings, the Court may dismiss the charge and may order the defendant to be discharged or, subject to the law governing the civil commitment or conditional release of persons suffering from physical or mental disease, disorder, or defect, order the defendant to be committed or released on conditions as the Court determines necessary. 

(i) A statement of a person made under treatment pursuant to this subsection, or made during an examination for the purpose of assessing criminal responsibility or fitness to proceed is not admissible in evidence against him in a criminal proceeding on any issues other than that of his physical or mental condition, excluding criminal responsibility or fitness to proceed, but it is admissible upon those issues whether or not it would otherwise be deemed a privileged communication, unless the statement constitutes an admission of guilt of the offense charged. 

(3) Intoxication

(a) An act committed while In a state of voluntary intoxication is not less criminal by reason thereof, but evidence of intoxication of the defendant is admissible to prove or negate the conduct alleged or the state of mind which is an element of the offense. 

(b) Intoxication does not constitute by itself a physical or mental disease, disorder, or defect within the meaning of subsection (2). 

(c) When recklessness establishes an element of the offense, if the defendant is voluntarily intoxicated, a resulting unawareness is immaterial. 

(d) "Intoxication" is a disturbance of mental or physical capabilities resulting from the introduction of substances into the body. 

(4) Age

(a) Children under the age of ten are conclusively presumed to be incapable of committing an offense. Children between the ages of ten and fourteen are also conclusively presumed to be incapable of committing an offense, except the offenses of murder and rape, in which case the presumption is rebuttable. This section does not prevent proceedings pursuant to Chapter 48 of Title 6. 

Section 13.105. Principal and accessory.tc "Section 13.105. Principal and accessory." \l 5
(1) A principal is a person who commits an offense or aids, abets, counsels, commands, induces, or procures its commission or who causes an act to be done, which, if directly performed by him, would be an offense. No distinction is made between principals in the first and second degrees, and no distinction is made between a principal and an accessory before the fact. 

(2) An accessory is a person who, knowing that an offense has been committed, receives, relieves, comforts, or assists the offender in order to hinder or prevent his apprehension, trial, or punishment.

Section 13.106.  Time limitations for beginning prosecutions.

(1)  A prosecution for murder may be commenced at any time.

(2)  Except as otherwise provided in this Code, prosecution for other offenses are subject to the following time limitations:

(a)  A prosecution for a felony must be commenced within three years  after it is committed.

(b)  A prosecution for a misdemeanor must be commenced within one year after it is committed.

(3)  If the time limitation set forth in subsection (2) of this section has expired, a prosecution may nevertheless be commenced for:

(a)  Any offense, an element of which is either fraud or a breach of fiduciary obligation, within one year of discovery of the offense by the aggrieved party or by a person who has a legal duty to represent an aggrieved party and who is himself not a party to the offense, but in no case shall this provision extend the period of limitation otherwise applicable by more than three years; or

(b)  Any offense based on misconduct in office by a public officer or employee at any time when the defendant is in public office or employment or within two years thereafter, but in no case shall this provision extend the period of limitation otherwise applicable by more than three years.

(4) The time limitation does not run:

(a)  During any time when the accused is continuously absent from the complaining jurisdiction or has no reasonably determinable place of abode or work within the jurisdiction; or

(b)  During any time when a prosecution against the accused for the same conduct is pending in this jurisdiction.

(5)  A prosecution is commenced when an information is filed in Court.

Background

Added by State Law 7-42.
Chapter 2.  Offenses of General Applicabilitytc "Chapter 2.  Offenses of General Applicability" \l 4
Section 13.201. Accessorytc "Section 13.201. Accessory" \l 5. Accessory is knowing that an offense has been committed, and receiving, relieving, comforting, or assisting the offender in order to hinder or prevent his apprehension, trial, or punishment. The penalty for accessory is provided in Section 13.1101 (1). 

Section 13.202. Attempt.tc "Section 13.202. Attempt." \l 5 Attempt is attempting to commit any of the offenses named in this title, which attempt falls short of actual commission of the offense itself. The penalty for attempt is provided in Section 13.1101 (2). 

Section 13.203. Conspiracytc "Section 13.203. Conspiracy" \l 5. Conspiracy is agreeing with one or more persons with intent to promote or facilitate the commission of an offense, that they, or one or more of them, will engage in or solicit the conduct or will cause or solicit the result specified by the definition of the offense and causing the commission, by himself or by a person with whom he conspired, of an overt act in furtherance of the conspiracy. If a person conspires to commit a number of offenses, he is guilty of only one conspiracy if the multiple offenses are the object of the same agreement or continuous conspiratorial relationship. It is an affirmative defense that the defendant, under circumstances showing a complete and voluntary renunciation of his criminal intent, made a reasonable effort to prevent the conduct or result which is the object of the conspiracy. The penalty for conspiracy is provided in Section 13.1101 (3). 

Chapter 3.  Offenses Against the Persontc "Chapter 3.  Offenses Against the Person" \l 4
Section 13.301. Aggravated assault.tc "Section 13.301. Aggravated assault." \l 5 Aggravated assault is assaulting, striking, beating, or wounding another with a dangerous weapon, with an intent to kill, rape, rob, inflict grievous bodily harm, or to commit any other felony. Aggravated assault is a category one felony. 

Section 13.302. Assaulttc "Section 13.302. Assault" \l 5. Assault is offering or attempting, with force or violence, to strike, beat, wound, or to do bodily harm to another. Assault is a category three misdemeanor. 

Background

Amended by State Law 4-53.
Section 13.303. Assault and battery.tc "Section 13.303. Assault and battery." \l 5 Assault and battery is striking, beating, wounding, or otherwise doing bodily harm to another. Assault and battery is a category one misdemeanor. 

Section 13.304. False arrest.tc "Section 13.304. False arrest." \l 5 False arrest is detaining another without authority by force and against his will. False arrest is a category one misdemeanor. 

Section 13.305. Involuntary manslaughter.tc "Section 13.305. Involuntary manslaughter." \l 5 Involuntary manslaughter is taking the life of another without malice, in commission of an unlawful act not amounting to a felony, or in the commission of a lawful act which might produce death in an unlawful manner or without due caution and circumspection. Involuntary manslaughter is a category one felony. 

Section 13.306. Kidnapping.tc "Section 13.306. Kidnapping." \l 5 Kidnapping is forcibly or fraudulently and deceitfully, and without authority, imprisoning, seizing, detaining, or inveigling away any person (other than his minor child), with intent to cause the person to be secreted against his will, or sent out of the State against his will, or sold or held as a slave or for ransom. Kidnapping is a category one felony. 

Section 13.307. Mayhem.tc "Section 13.307. Mayhem." \l 5 Mayhem is cutting, biting, or slitting the nose, ear, or lip, or cutting off or disabling the tongue, or putting out or destroying an eye, or cutting off or disabling a limb or any member or part of another person with intent to maim or disfigure. Mayhem is a category one felony. 

Section 13.308. Murder: first degreetc "Section 13.308. Murder--first degree" \l 5. Murder in the first degree is taking the life of another with malice aforethought by poison, lying in wait, torture, or any other kind of willful, deliberate, malicious, and premeditated killing, or while in the perpetration of, or in the attempt to perpetrate, arson, rape, burglary, or robbery.  Murder in the first degree is punishable by imprisonment not exceeding or equaling twenty years, a fine not exceeding twenty thousand dollars, or both.

Background

Amended by State Law 7-54. 

Section 13.309. Murder:  second degreetc "Section 13.309. Murder--second degree" \l 5. Murder in the second degree is taking the life of another with malice aforethought, or while in the perpetration of, or in the attempt to perpetrate, any felony other than those enumerated in Section 13.308 of this chapter. Murder in the second degree is punishable by imprisonment not exceeding or equaling twenty years, a fine not exceeding twenty thousand dollars, or both.

Background

Amended by State Law 7-54.  

Section 13.310. Robbery.tc "Section 13.310. Robbery." \l 5 Robbery is stealing, taking or carrying away the personal property of another, of whatever value, from his person or in his presence and against his will, by the use of force or intimidation, with the intent to convert permanently the property to his own use. Robbery is a category one felony. 

Section 13.311. Sexual assaulttc "Section 13.311. Sexual assault" \l 5. Sexual assault is intentionally subjecting another person to sexual penetration, or forcing another person to make a sexual penetration on himself or another or on an animal, against the other person's will, or under conditions in which the offender knows or should know that the other person is mentally or physically incapable of resisting or understanding the nature of his conduct. Sexual penetration is sexual intercourse, cunnilingus, fellatio, anal or oral intercourse, or the causing of penetration of the genital, anal, or oral opening of another to any extent and with any object whether or not there is an emission. Sexual assault is a category one felony if serious bodily or psychological injury to the victim results; otherwise, sexual assault is a category two felony. 

Section 13.312. Sexual abuse.tc "Section 13.312. Sexual abuse." \l 5 Sexual abuse is intentionally having sexual contact with another person who is less than thirteen years old or causing the person to have sexual contact with the offender. Sexual contact means any touching of the sexual or other intimate parts of another done with the intent of gratifying the sexual desire of either party. Sexual abuse is a category one felony. 

Section 13.313. Defamation.tc "Section 13.313. Defamation." \l 5 Defamation is maliciously defaming by making a false statement either by writing, printing, or by signs or pictures, or the like, or by an oral statement, whether or not it is communicated through or by radio or any mechanical or other means or device whatsoever, tending to blacken the memory of one who is dead, or to impeach the honesty, integrity, virtue or reputation of one who is living, or of any educational, literary, social, fraternal, benevolent or religious corporation, association or organization, and thereby exposing him or it to public hatred, contempt, or ridicule. Words uttered in the proper discharge of an official duty, in a legislative or judicial proceeding, in an official proceeding authorized by law, are privileged and are not a defamation within the meaning of this section. Defamation is a category one misdemeanor. 

Section 13.314. Voluntary manslaughtertc "Section 13.314. Voluntary manslaughter" \l 5. Voluntary manslaughter is taking the life of another without malice aforethought, upon a sudden quarrel or heat of passion. Voluntary manslaughter is a category one felony. 

Chapter 4. Offenses Against Propertytc "Chapter 4. Offenses Against Property" \l 4
Section 13.401. Arsontc "Section 13.401. Arson" \l 5. Arson is starting a fire or causing an explosion with the purpose of:

(1) destroying a building or occupied structure of another; or

(2) destroying or damaging property, whether the offender's or another's to collect insurance for the loss. Arson is a category two felony. 

Section 13.402. Reckless burning or exploding.tc "Section 13.402. Reckless burning or exploding." \l 5 Reckless burning or exploding is starting a fire or explosion, whether on the offender's property or another's and thereby recklessly:

(a) placing another in danger of death or bodily injury; or

(b) placing a building or occupied structure of another in danger of damage or destruction. It is an affirmative defense that the conduct did not recklessly endanger a building or occupied structure of another, or place a person in danger of death or bodily injury. If a building or structure is divided into separately occupied units, a unit not occupied by the offender is an occupied structure of another. Property is that of another if anyone other than the defendant has a possessory or proprietary interest therein. Reckless burning or exploding is a category three felony. 

Section 13.403. Burglarytc "Section 13.403. Burglary" \l 5. Burglary is entering by force, stealth or trickery, the dwelling place or building of another with the intent to commit a felony, larceny, assault, or assault and battery therein. Burglary is a category one felony. 

Section 13.404. Cheatingtc "Section 13.404. Cheating" \l 5. Cheating is obtaining the property or money of another by false pretenses, knowing the pretenses to be false, with the intent to deprive the owner of his property or money. If the value of the property thus obtained is fifty dollars or more, cheating is a category one felony. If the value of the property is less than fifty dollars, cheating is a category one misdemeanor. 

Section 13.405. Embezzlementtc "Section 13.405. Embezzlement" \l 5. Embezzlement is using, taking, or carrying away the personal property of another, without the owner's consent, and with the intent to convert it permanently to one's own use after having lawfully obtained possession of the personal property. If the value of the property is fifty dollars or more, embezzlement is a category one felony. If the value of the property is less than fifty dollars, embezzlement is a category one misdemeanor. 

Section 13.406. Grand larcenytc "Section 13.406. Grand larceny" \l 5. Grand larceny is stealing, taking, or carrying away the personal property of another, of the value of fifty dollars or more, without the owner's consent, and with the intent to convert it to one's own use. Grand larceny is a category one felony. 

Section 13.407. Larceny from a dwelling place.  Larceny from a dwelling place is stealing, taking, or carrying away the personal property of another from the dwelling place of another, without the consent of the owner of the dwelling place or the owner of the personal property, and with the intent to convert the personal property to one's own use. Larceny from a dwelling place is a category two felony. tc "Section 13.407. Larceny from a dwelling place.; Larceny from a dwelling place is stealing, taking, or carrying away the personal property of another from the dwelling place of another, without the consent of the owner of the dwelling place or the owne" \l 5
Section 13.408. Malicious mischief.tc "Section 13.408. Malicious mischief." \l 5 Malicious mischief is wilfully destroying, damaging, or injuring property belonging to another. Malicious mischief is a category one misdemeanor. 

Section 13.409. Petty larceny.tc "Section 13.409. Petty larceny." \l 5 Petty larceny is stealing, taking, or carrying away the personal property of another, the value of which is less than fifty dollars, without the owner's consent, and with the intent to convert it to one's own use. Petty larceny is a category one misdemeanor. 

Section 13.410. Receiving stolen goodstc "Section 13.410. Receiving stolen goods" \l 5. Receiving stolen goods is taking into possession property which the receiver knows to be stolen or embezzled, and converting the property to his own use or taking an action inconsistent with the rights of the owner. Receiving stolen goods is a category two misdemeanor. 

Section 13.411. Tampering with mailtc "Section 13.411. Tampering with mail" \l 5. Tampering with mail is wilfully opening, destroying, damaging, or taking into possession without the express or implied consent of the sender or addressee a postcard, letter, package, envelope or parcel entrusted by the sender to another for delivery to a third person. This section does not apply to a person employed by a postal, government, or private courier service who acts in good faith in performance of his official duties. Tampering with mail is a category three misdemeanor. 

Section 13.412. Trespass.tc "Section 13.412. Trespass." \l 5 Trespass is entering, or causing an object to enter, the dwelling place, premises, or property of another without his express or implied consent, or entering with his consent and, following withdrawal of the consent, refusing to leave the dwelling place, premises, or property. Trespass is a category two misdemeanor. 

Section 13.413. Unlawful issuance of bank check or draft.tc "Section 13.413. Unlawful issuance of bank check or draft." \l 5 Unlawful issuance of a bank check or draft is:

(1) the procuring of an article or thing of value for the payment of a past due obligation by making, drawing, uttering, or delivering a check, draft, or order for payment of money upon a bank or other depository, knowing at the time that the maker or drawer has not or will not have sufficient funds in, or credit with, the bank or other depository for payment in full upon its presentment of that check, draft, or order. if the value of the property thus obtained is fifty dollars or more, unlawful issuance of bank check or draft is a category three felony. If the value of the property thus obtained is less than fifty dollars, unlawful issuance of bank check or draft is a category two misdemeanor. 

(2) The making, drawing, uttering, or delivering by a maker or drawer of a check, draft, or order, payment of which is refused by the drawee because of insufficient funds of the maker or drawer in the drawee's possession or control, is prima facie evidence of knowledge of insufficient funds in, or credit with, that bank or other depository, unless the maker or drawer pays the holder the amount due within five days after receiving notice, orally or in writing, that the check, draft, or order was not paid on presentment. 

(3) In this section the word "credit" means an arrangement or an understanding expressed or implied, with the bank or other depository for the payment of the check, draft, or order. 

Section 13.414.  Theft of services.

(1)  A person commits theft if he purposely obtains services which he knows are available only for compensation, by deception or threat, or by false token or other means to avoid payment for the services.  “Services” includes labor, professional service, transportation, telephone or other public service, accommodation in hotels, restaurants, or elsewhere, admission to exhibitions, and use of vehicles or other movable property.

(2)  A person commits theft if, having control over the disposition of services to other to which he is not entitled, he knowingly diverts such services to his own benefit or to the benefit of another not entitled thereto.

Theft of services is a category three misdemeanor.

Background

Added by State Law 7-73.

Chapter 5.  Offenses Against the Public Welfare and .i.Traditiontc "Chapter 5. Offenses Against the Public Welfare and .i.Tradition" \l 4
Section 13.501. Abortiontc "Section 13.501. Abortion" \l 5. Abortion is intentionally causing the miscarriage of a pregnant woman or the premature delivery of an infant except to save the life of the mother or the infant. Abortion is a category one felony. 

Section 13.502. Bigamytc "Section 13.502. Bigamy" \l 5. Bigamy is being legally married and wilfully marrying another, except that no person is guilty of bigamy whose wife or husband has been absent for a period of five years, without being known by such person to be alive during that time. Bigamy is a category three felony. 

Section 13.503. Disturbing the peacetc "Section 13.503. Disturbing the peace" \l 5. Disturbing the peace is wilfully committing any act which unreasonably annoys or disturbs another so that he is deprived of peace and quiet, or which provokes a breach of the peace. Disturbing the peace is a category two misdemeanor. 

Section 13.504. Drunken and disorderly conducttc "Section 13.504. Drunken and disorderly conduct" \l 5. Drunken and disorderly conduct is being drunk and disorderly on any street, road, or other public place from the voluntary use of intoxicating liquor. Drunken and disorderly conduct is a category three misdemeanor. 

Section 13.505. Incesttc "Section 13.505. Incest" \l 5. Incest is engaging in sexual intercourse with a person within the second degree of blood relationship. Incest is a category one felony. 

Section 13.506. Littering.tc "Section 13.506. Littering." \l 5 Littering is the wilful or negligent throwing, dropping, placing, depositing, spitting or sweeping of any waste matter on land or water in other than appropriate storage containers or areas designated for such purposes. Waste matter is discarded, used, or left-over substances including, but not limited to, chewed betel nut, a lit or unlit cigarette, cigar, match, or a flaming or glowing material, or any garbage, trash, refuse, paper, container, packaging or construction material, carcass of a dead animal, any noxious or offensive matter, or any object likely to injure a person or create a traffic hazard. 

It is unlawful to litter property, or to dump waste matter in or upon a public or private road, including any portion of the right-of-way thereof, or in or upon private property into or upon which the public is admitted by easement or license, or upon private property without the consent of the owner, or in or upon a public park or other public property other than property designated or set aside for such purpose. It is unlawful to deposit or dump, rocks or dirt in or upon a private road, including any portion of the right-of-way, or upon private property, without the consent of the owner, or in or upon a public park or other public property, without the consent of the authority having jurisdiction over the road or property. 

No portion of this section is construed to restrict an owner in the use of his private property, except that the depositing or dumping of waste matter on the property may not create a public nuisance as defined by this chapter. Littering is a category three misdemeanor. 
Background
Amended by State Law 8-150.
Section 13.507. Obstructing entry upon or passage through public lands.tc "Section 13.507. Obstructing entry upon or passage through public lands." \l 5 Obstructing entry upon or passage through public lands is preventing, hindering, or obstructing a person from peaceably entering upon or establishing a settlement or residence on any tract of public land; or hindering, preventing, or obstructing free passage of others over or through public lands. Obstructing entry upon or passage through public lands is a category three misdemeanor. 

Section 13.508. Offensive behavior in a public place.tc "Section 13.508. Offensive behavior in a public place." \l 5 Offensive behavior in a public place is:

(1) fighting or challenging another person to a fight in a public place; or 

(2) using words in a public place which are calculated to provoke an immediate violent reaction.

Offensive behavior in a public place is a category three misdemeanor.

Background

Amended by State Law 7-43. 

Section 13.509. Public nuisance.tc "Section 13.509. Public nuisance." \l 5 Public nuisance is committing an act which is injurious to health, or indecent, or offensive to the senses, or an obstruction to the free use of property, and which interferes with the comfortable enjoyment of life or property by an entire community or neighborhood, or by a considerable number of persons; including but not limited to excessive noise from defective automobile muffler, loud playing of musical instruments or sound systems within residential areas; or an act which obstructs the free passage or use, in the customary manner, of any navigable lake, river, bay, stream, canal, or basin, or a public park, square, street, or road, or wilfully omitting to perform a legal duty relating to the removal of a public nuisance. Public nuisance is a category three misdemeanor. 

Background. Amended by S.L. 8-58

Section 13.510. Returning to land.tc "Section 13.510. Returning to land." \l 5 Returning to land is returning to land from which one has been removed by process of law, or by the lawful adjudication or direction of any court, agency, or officer, in a proceeding to settle, reside upon, or take possession of such land. Returning to land is a category three felony. 

Section 13.511. Riottc "Section 13.511. Riot" \l 5. Riot is the assembly of three or more persons who by force, violence or breach of peace place others in fear or danger. Riot is a category one misdemeanor. 

Section 13.512. Tampering with antiquitiestc "Section 13.512. Tampering with antiquities" \l 5. Tampering with antiquities is disturbing, removing, damaging, or selling matter belonging to antiquities unless the user has authorization pursuant to the regulations issued pursuant to Section 11.1402, or the user owns the matter. Tampering with antiquities is a category one misdemeanor. 

Section 13.513. Trespass by pig.tc "Section 13.513. Trespass by pig." \l 5 Trespass by pig is owning a pig and failing to prevent the pig's entering land of another without the consent of the landowner or custodian; or owning a pig and failing to maintain a pig enclosure that meets the requirements of regulations promulgated pursuant to Section 11.1503; or owning or having custody of a pig and wilfully or negligently allowing it to become a foraging pig. Trespass by pig is a category one misdemeanor. 

Section 13.514. Fouling of public rivers and public water supplytc "Section 13.514. Fouling of public rivers and public water supply" \l 5. Fouling of public rivers and public water supply is introducing impurities into a stream, river or public water supply, except for the introduction of impurities in a stream or river in connection with the washing of clothes or a person. Fouling of public rivers and public water supply is a category one misdemeanor. 

Section 13.515. Wagering by a minor.tc "Section 13.515. Wagering by a minor." \l 5 Wagering by a minor is being a minor and wagering or betting on a game or contest, or being an adult and betting with a minor on a game or contest. Wagering by a minor is a category three misdemeanor. 

Section 13.516. Unauthorized selling of alcoholic drinktc "Section 13.516. Unauthorized selling of alcoholic drink" \l 5. Unauthorized selling of alcoholic drink is any of the following acts:

(1) selling alcoholic drink without possessing and displaying conspicuously at the place of sale a license authorizing that specific sale activity; 

(2) selling alcoholic drink by wholesale sales at a time other than between 0800 hours and 2200 hours Monday through Saturday; 

(3) selling alcoholic drink by retail sales to a person who has not displayed  a valid identification card;  (amended by L. B. 8-91 (Jul. 2005)). 

(4) selling alcoholic drink by retail sales at a time other than between 0800 hours and 2200 hours Monday through Saturday;

(5) selling alcoholic drink by retail sales within 100 feet of a school, church, municipal office building or hospital:

(6) being the holder of a retail sale license and permitting consumption of the alcoholic drink sold on the property upon which stands the commercial facility where the retail sale occurs; 

(7) selling alcoholic drink by bar sales to a person who has not displayed  a valid identification card; (amended by L. B. 8-91 (Jul. 2005)). 
(8) selling alcoholic drink by bar sales at a time other than between 1300 hours and 2400 hours Monday through Saturday;

(9) selling alcoholic drink by bar sales from a facility located within 3000 2,000 feet of a school, church, municipal office building or hospital or 200 feet from the residence of another or 100 feet from a road;

(10) being the holder of a bar sales license and permitting a person to bring into or take out of the bar an alcoholic drink or permitting consumption of an alcoholic drink outside the bar and on the property upon which stands the bar; 

(11) selling alcoholic drink by restaurant sales to a person who has not displayed  a valid identification card and is not a seated diner at a restaurant ordering alcoholic drinks as part of a meal.  (Amended by L. B. 8-91 (Jul. 2005)). 
(12) being the holder of any type of alcoholic sale license and employing in connection with such sale a minor; 

(13) being the holder of a restaurant license and permitting the consumption of alcoholic drink in any place other than a designated dining area; or 

(14) selling or consuming alcoholic drink on the day of an election to State government office until one hour after the polls have closed;

(15) selling alcoholic drink on Gospel Day or the day on which it is celebrated pursuant to Section 22.501(3), or December 25. 

Unauthorized selling of alcoholic drink is a category one misdemeanor.

Cross-reference: 

For delayed effect see Section 1.304(3).

Background

Amended by State Laws 4-5, 5-35 and 6-51.  Subsection (15) was amended by State Law 7-117. Subsection 9 amended by S.L. 8-22.
Section 13.517. Unauthorized consuming, possessing or giving of alcoholic drinktc "Section 13.517. Unauthorized consuming, possessing or giving of alcoholic drink" \l 5. Unauthorized consuming, possessing or giving of alcoholic drink is any of the following acts: 

(1) consuming alcoholic drink on Sunday, Gospel Day or the day on which it is celebrated pursuant to Section 2.501(3), or on December 25;

(2) consuming or possessing alcoholic drink without   attaining twenty-one years of age;  (amended by L. B. 8-91 (Jul. 2005).
(3) giving or selling alcoholic drink to a minor;

(4) consuming an alcoholic drink or possessing an open container of alcoholic drink in a public place except when such place is closed to the general public for the purpose of conducting a private party, reception or social gathering and admission is by invitation or as otherwise provided by law; 

(5) consuming an alcoholic drink or possessing an open container of alcoholic drink on private land without the permission of the owner or tenant thereof; 

(6) opening a container of alcoholic drink unless it has first been sold at a licensed retail, bar, or restaurant sale or has legally been brought into the State for personal use; 

(7) manufacturing an alcoholic drink in the State; 

(8) opening or attempting to buy alcoholic drink without   attaining twenty-one years of age;   (amended by L. B. 8-91 (Jul. 2005).


  (repealed by L. B. 8-91 (Jul. 2005)).
A person using alcoholic drink for a bonafide religious purpose is exempt from the foregoing provisions. Unauthorized possessing, consuming or giving alcoholic drink is a category one misdemeanor. 

Cross-reference: 

For delayed effect see Section 1.304(3).

Background

Amended by State Law 5-35.  Subsection (1) was a mended by State Law 7-117.
Section 13.518. Usurytc "Section 13.518. Usury" \l 5. Usury is receiving directly or indirectly any interest, discount or consideration greater than two percent per month for or upon a loan or forbearance to enforce payment of money or goods.  Usury is a category one misdemeanor. 

Section 13.519. Violating State waterstc "Section 13.519. Violating State waters" \l 5. Violating State fishery waters is entering or remaining within State fishery waters without proper authorization in violation of Section 19.408 or in violation of a lawful order. This section does not apply to ships entering for stress of weather or force majeure.

Violating State fishery waters is a category one misdemeanor. 

Background

Amended by State Law 7-99.

Section 13.520. Failing to make commercial disclosuretc "Section 13.520. Failing to make commercial disclosure" \l 5. Failing to make commercial disclosure is being a commercial bank or lending institution and failing to disclose in connection with any savings account, checking account, loan, shipping transaction or other commercial transaction the fees which are to be charged in connection therewith, including all interest which is to be assessed or granted, the rate and terms of any interest, including penalty and forfeiture terms, the precise manner in which any such interest will accrue or be assessed, and in the case of a loan, the dollar amount to be paid as interest. Disclosure is in writing and provided in both English and Kosraean. Failing to make commercial disclosure is a category one misdemeanor. 

Section 13.521. Unfair business practicetc "Section 13.521. Unfair business practice" \l 5. Unfair business practice is any of the following acts:

(1) Passing off goods or services as those of another;
(2) Causing likelihood of confusion or of misunderstanding as to the source, sponsorship, approval, or certification of goods or services; 
(3) Causing likelihood of confusion or misunderstanding as to affiliation, connection, or association with, or certification by, another; 
(4) Using deceptive representations or designations of geographic origin in connection with goods or services; 
(5) Representing that goods or services have sponsorship, approval, characteristics, ingredients, uses, benefits, or quantities that they do not have or that a person has a sponsorship, approval, status, affiliation, or connection that he does not have; 
(6) Representing that goods are original or new if they are deteriorated, altered, reconditioned, reclaimed, used, or secondhand; 
(7) Representing that goods or services are of a particular standard, quality, or grade, or that goods are of a particular style or model, if they are of another; 
(8) Disparaging the goods, services, or business of another by false or misleading representation of fact; 
(9) Advertising goods or services with intent not to sell them as advertised; 
(10) Advertising goods or services with intent not to supply reasonable public demand, unless the advertisement discloses a limitation of quantity; 
(11) Making false or misleading statements of fact concerning the reasons for, existence of, or amounts of price reductions; 
(12) Engaging in any other conduct which similarly creates a likelihood of confusion or of misunderstanding; 
(13) Including in the price of an item at first sale the cost of anything other than:

(a) cost of the goods; 

(b) actual charges for inland and overseas freight; 

(c) insurance; 

(d) import taxes, duties and bank charges; 

(e) van charges;

(f) handling and stevedoring charges; and

g) a sum not greater than 50% of the cost of the goods;
(14) Including in the price of a second or subsequent sale the cost of anything other than;

(a) the price paid or promised to be paid to the previous seller;

(b) actual charges for transportation of goods from place of previous sale in the State to place of second sale; and 

(c) a sum not greater than 20% of the price paid or promised to be paid to the previous seller;
(15) Failing to display at sale the price of an item offered for sale in a manner clearly visible to the buyer; or 
(16) Failing to separate wholesale and retail records or to distinguish between goods being sold at wholesale and goods being sold at retail. 
Unfair business practice is a category one misdemeanor.
Section 13.522. Antitrusttc "Section 13.522. Antitrust" \l 5. Antitrust is combining with one or more to create or use an existing combination of capital, skill or acts intending:

(1) To create or carry out restrictions in trade or commerce.
(2) To limit or reduce the production, or increase the price of, merchandise or of a commodity. 
(3) To prevent competition in the manufacture, making, transportation, sale, or purchase of any merchandise, produce or commodity.
(4) To discriminate in price between different purchasers of commodities of like grade and quality, where the effect of such discrimination is to substantially lessen competition or tend to create a monopoly in a line of commerce, except that differentials in price which make allowance only for differences in the cost of manufacture, sale or delivery resulting from the differing methods or quantities in which such commodities are to be purchased, sold and delivered are permitted.
(5) To make or enter into or carry out any contract, obligation or agreement by which the persons do any of the following acts:

(a) bind themselves not to sell, dispose of or transport any article or commodity below a common standard figure or fixed value. 
(b) agree to keep the price of such article, commodity or transportation at a fixed or graduated figure. 
(c) establish or set the price of any article, commodity or transportation between them or themselves and others, so as directly or indirectly to preclude free and unrestricted competition among themselves in the sale or transportation of any such article or commodity. 



(d) agree to pool, combine directly or indirectly, or unite any interest connected 



with the sale or transportation, of an article or commodity intending to affect the 



price of the article or commodity. 
Antitrust is a category one misdemeanor. tc  \l 5 ""
Section 13.523. Unauthorized procuring of aquatic life. Unauthorized procuring of aquatic life is any of the following:

(1) Any violation of Section 19.417; 

(2) Any violation of Section 19.413; 

(3) Any violation of Section 19.411; 

(4) Procuring fish or other aquatic life from midnight Saturday to midnight Sunday; and

(5)  Engaging in the commercial harvesting, commercial processing, or commercial exportation of sea cucumbers without a permit, in violation of any permit conditions, or in violation of regulation(s) drafted pursuant to Section 11.1102; or

(6)  Possessing more than five (5) sea cucumbers without a permit, in violation of any permit conditions, or in violation of regulations drafted pursuant to Section 11.1102.

Unauthorized procuring of aquatic life is a category one misdemeanor.   

Background
Amended by State Laws 4-116, 5-139, and 5-196.  Former Subsections (10) and (11 [now Subsections (5) and (6)] were added by State Law 7-78.  Amended by State Law 7-99.

Section 13.524. Endangering a speciestc "Section 13.524. Endangering a species" \l 5. Endangering a species is taking, possessing, exporting or engaging in any commercial activity concerning any endangered species of plant or animal, as such are identified by regulations published pursuant to Title 19 or Section 11.1601.

Endangering a species is a category one misdemeanor.

Background

Amended by State Law 7-99. 

Section 13.525. Violating marine spacetc "Section 13.525. Violating marine space" \l 5. Violating marine space is entering or remaining within the marine space of the State without having complied with Sections [14.1101 and 14.1102]  This section does not apply to a person aboard a ship entering for innocent passage, stress of weather or force majeure. Violating marine space is a category one misdemeanor. 

Section 13.526. Unauthorized foreign businesstc "Section 13.526. Unauthorized foreign business" \l 5. Unauthorized foreign business is engaging in business as defined in Section 15.303(5) of the Kosrae State Code without having complied with Section 15.304 of the Kosrae State Code, or engaging in business not authorized by a Foreign Investment Permit (issued by the FSM or Kosrae State), or failing to comply with the provisions of the Kosrae State Foreign Investment Regulations. Unauthorized foreign business is a category one misdemeanor. 

Background

Amended by State Law 6-163.

Section 13.527. Unauthorized noncitizen employment.tc "Section 13.527. Unauthorized noncitizen employment." \l 5 Unauthorized noncitizen employment is being a noncitizen employee or being an employer of a noncitizen and failing to comply with Chapter 5 of Title 15. Unauthorized noncitizen employment is a category one misdemeanor. 

Section 13.528. Failure to obtain a certificate of freedom from communicable diseasetc "Section 13.528. Failure to obtain a certificate of freedom from communicable disease" \l 5. Failure to obtain a certificate of freedom from communicable disease is being a nonresidentxe "resident" worker and failing to possess a certificate issued pursuant to Chapter 13 of Title 12 certifying that the worker and members of his accompanying family are free from communicable disease or failing to take a physical examination within ten days of entry into the State. Failure to obtain a certificate of freedom from communicable disease is a category three misdemeanor. 

Section 13.529. Failing to tend a fire. Failing to tend a fire is starting a fire during a heavy wind or without sufficient help present to control the fire, or failing to watch the fire or designate a competent person to watch the fire until it is put out. Failing to tend a fire is a category three misdemeanor. tc "Section 13.529. Failing to tend a fire.; Failing to tend a fire is starting a fire during a heavy wind or without sufficient help present to control the fire, or failing to watch the fire or designate a competent person to watch the fire until it is p" \l 5
Section 13.530. Pollutingtc "Section 13.530. Polluting" \l 5. Polluting is wilfully or negligently discharging pollutants in violation of Chapter 4 of Title 7 or in violation of any condition or limitation included in a permit issued pursuant to Chapter 4 of Title 7 or, in the case of introduction of pollutants into publicly owned treatment works, violating a pretreatment standard or toxic effluent standard. Polluting is a category one misdemeanor. 

Section 13.531. Possessing a controlled substancetc "Section 13.531. Possessing a controlled substance" \l 5. Possessing a controlled substance is knowingly or intentionally possessing a controlled substance unless such substance was obtained directly from or pursuant to a valid prescription or order of a practitioner while acting in the course of his professional practice. Possessing a controlled substance other than marijuana is a category one misdemeanor. Possessing one ounce or less of [marijuana] is a category three misdemeanor. Possessing more than one ounce but less than two and two-tenths pounds of marijuana is a category two misdemeanor. Possessing two and two-tenths pounds of marijuana or more is a category one misdemeanor. 

Background

Amended by State Law 4-35.
Section 13.532. Trafficking in controlled substancetc "Section 13.532. Trafficking in controlled substance" \l 5. Trafficking in controlled substance is knowingly or intentionally manufacturing, delivering or possessing with intent to manufacture, deliver or dispense a controlled substance or creating, distributing or possessing with intent to deliver a counterfeit controlled substance. Trafficking in a controlled substance is a category one felony. 

Section 13.533. Aiding a suicidetc "Section 13.533. Aiding a suicide" \l 5. Aiding a suicide is knowingly assisting a person in the taking of his own life. Aiding a suicide is a category three felony. 

Section 13.534. Unlawful Pigeon Huntingtc "Section 13.534. Unlawful Pigeon Hunting" \l 5. Unlawful pigeon hunting is the taking, wounding, or killing of any pigeon from the first day of February to the thirty-first day of December inclusive, or during January from midnight Saturday to midnight Sunday. Unlawful pigeon hunting is a category one misdemeanor.

Background

Added by State Law 4-143 and amended by State Law 5-98.

 Section 13.535.  Providing tobacco or betel nut to a minortc "Section 13.535. Providing tobacco to a minor" \l 5. Providing tobacco or betel nut to a minor is selling or delivering a tobacco-containing product or betel nut to, or for the use of, a person under eighteen years of age, knowing that the person receiving or to be using the tobacco containing product or the betel nut is under eighteen years of age. Providing tobacco to a minor is a category two misdemeanor.

Background

Added by State Law 5-54.
Amended by State Law 8-150.
Section 13.535 [13.536] Building code violationtc "Section 13.5356. Building code violation" \l 5. In addition to any other remedy or penalty available by law, any person, having been served with an order of the Building Officer, who shall fail to comply with such order within the time fixed by the Building Officer, and any owner, builder, architect, tenant, contractor, subcontractor, construction superintendent or their agents, or any other person taking part or assisting in the construction or use of any building or who knowingly [violates] any of the applicable provisions of the Kosrae State Building Code is, upon conviction, guilty of a category four misdemeanor. Each day of the violation constitutes a separate offense.

Background

Added  by State Law 5-75.

Section 13.537. Display of indecent material in a place where minors may frequent. Display of indecent material to minors in a place where minors may frequent is the exhibition of indecent material in a public place, including a business open to minors, except under circumstances where reasonable care is taken to avoid view by minors. Indecent material is material, taken as a whole, the predominant appeal of which to the average person, applying contemporary community standards of the State of Kosrae, is to a shameful or morbid interest in nudity, sex, or excretion; and is matter which taken as a whole goes substantially beyond customary limits of candor in description or representation of such matters, giving due consideration to the preservation of custom and tradition; and is matter which taken as a whole is utterly without redeeming social importance for minors. Display of indecent material in a place where minors may frequent is a category three misdemeanor.  

Background

Added  by State Law 5-203.
Section 13.538.  Possession of a firearm by a Minor.  A minor, above the age of fourteen, who has in his or her possession or under his or her custody or control a firearm shall be guilty of a Category 4 misdemeanor.  The State shall confiscate the firearm found in the possession of any minor and return it to its rightful owner or to the minor when the minor reaches the age of eighteen.  Under this section firearm shall mean any device that is capable of discharging any projectile through a barrel by the force of explosion, a form of combustion, spring action, air pressure or CO2 cartridges.  Firearms shall include all rifles, guns, BB or pellet devices.

Background

Added by State Law 7-7 as Section 13.538.  State Laws 7-9 and 7-18 also enacted  unrelated provisions as Section 13.538 (see Background for Section 13.540 and Section 13.541 below.  The provision added by State Law 7-9 was renumbered by State Law 7-95 as Section 13.540.  The provision added by State Law 7-18 was renumbered by State Law 7-95 as Section 13.541.
Section 13.539.  Providing a firearm to a Minor.  Any person who provides a firearm to a minor shall be guilty of a Category 1 misdemeanor.  Under this section firearm shall mean any device that is capable of discharging any projectile through a barrel by the force of explosion, a form of combustion, spring action, air pressure or CO2 cartridges.  Firearms shall include all rifles, guns, BB or pellet devices.

Background

Added by State Law 7-7.
Section 13.540.  Importation, possession and selling of firecrackers and fireworks.  Importation of firecrackers and fireworks is the act of bringing or procuring firecrackers and other fireworks into the State.  Possession of firecrackers and fireworks, designed for amusement purposes, is having control of any of the following: firecrackers and fireworks designed for amusement.  Selling firecrackers and fireworks for amusement under this section includes selling, furnishing, trading, giving away of firecrackers and fireworks designed for amusement.

(a)  Importation and selling of firecrackers and fireworks is a Category 2 misdemeanors.

(b)  Possession of firecrackers or fireworks is a Category 4 misdemeanor.

Background

Added by State Law 7-9 as Section 13.538.  State Laws 7-7 and 7-18 also enacted unrelated provisions as Section 13.538 (see Background for Section 13.538 above and Section 13.541 below).  The provision added by State Law 7-7 was renumbered by State Law 7-95 as Section 13.538.  The provision added by State Law 7-18 was renumbered by State Law 7-95 as Section 13.541.
Section 13.541.  Endangering the Kosrae White-eye.  Endangering the Kosrae White-eye or “Trum” is the killing, injuring, capturing, possessing or exporting of the Kosrae White-eye or “Trum.”  Endangering the Kosrae White-eye is a category three misdemeanor.

Background

Added by State Law 7-18 as Section 13.538.  State Laws 7-7 and 7-9 also enacted  unrelated provisions as Section 13.538 (see Background for Section 13.538 and Section 13.540 above.  The provision added by State Law 7-7 was renumbered by State Law 7-95 as Section 13.538.  The provision added by State Law 7-9 was renumbered by State Law 7-95 as Section 13.540.


Section 13.542.  Marine resource violation.  Marine resource violation is committing any act in violation of Section 19.401.



Marine resource violation is a category one misdemeanor.

Background

Added by State Law 7-99.


Section 13.543.  Unauthorized foreign fishing.  Unauthorized foreign fishing is fishing in violation of Section 19.402 or Section 19.403.



Unauthorized foreign fishing is a category three felony.

Background

Added by State Law 7-99.


Section 13.544.  Unauthorized fishing.  Unauthorized fishing is fishing in violation of Section 19.404, Section 19.405 or Section 19.406.



Unauthorized fishing is a category one misdemeanor.

Background

Added by State Law 7-99.


Section 13.545.  Unauthorized development or activity in the State fishery waters.  Unauthorized development or activity in the State fishery waters is any act in violation of Section 19.407.



Unauthorized development or activity in the State fishery waters is a category one misdemeanor.

Background

Added by State Law 7-99.
Section 13.546.  Unauthorized destruction to marine environment.  Unauthorized destruction to marine environment is any act in violation of Section 19.409 or Section 19.410.



Unauthorized destruction to marine environment is a category three felony.

Background

Added by State Law 7-99.

Section 13.547.  Placement of fishing nets in navigational channels.  Placement of fishing nets in navigational channels is any act in violation of Section 19.412.

Placement of fishing nets in navigational channels is a category one misdemeanor.

Background

Added by State Law 7-99.
Section 13.548.  Unauthorized import or export of marine resources.  Unauthorized import or export of marine resources is any act in violation of Section 19.414, Section 19.415, or Section 19.416.

Unauthorized import or export of marine resources is a category one misdemeanor.

Background

Added by State Law 7-99.
Section 13.549.  Reckless operation of a motor driven vessel.  Reckless operation of a motor driven vessel is any act in violation of Section 19.418(1).

Reckless operation of a motor driven vessel is a category one misdemeanor.

Background

Added by State Law 7-99.
Section 13.550.  Negligent operation of a motor driven vessel.  Negligent operation of a motor driven vessel is any act in violation of Section 19.418(2).

Negligent operation of a motor driven vessel is a category three misdemeanor.

Background

Added by State Law 7-99.
Section 13.551.  Operating a motor driven vessel under the influence.  Operating a motor driven vessel under the influence is any act in violation of Section 19.419.

Operating a motor driven vessel under the influence is a category one misdemeanor.

Background

Added by State Law 7-99.
Section 13.552.  Tampering with marine devices.  Tampering with marine devices is any act in violation of Section 19.420 or Section 19.421.

Tampering with marine devices is a category one misdemeanor.

Background

Added by State Law 7-99.
Section 13.553.  Unauthorized fishing gear or equipment.  Unauthorized fishing gear or equipment is any act in violation of Section 19.422, Section 19.423, Section 19.424, Section 19.425, or Section 19.426.

Unauthorized fishing gear or equipment is a category three misdemeanor.
Background

Added by State Law 7-99.
Section 13.554.  Unauthorized destruction of public road surface, road signs, or markers.    Unauthorized destruction is distrubing, removing , or damaging public road surface, road signs or markers without lawful authorization.  Unauthorized destruction of public road surface, road signs or markers is a category one misdemeanor.  (added by S.L. 7-170)

Section 13.556
The use of tobacco products, smoking or smokeless is prohibited in government (state and municipal) offices and facilities.  Violating this section is a category four misdemeanor.



(1)
Except in designated areas, smoking or use of any tobacco products, including but not limited to, cigarettes, cigars and pipes, and chewing bettlenut with tobacco, shall be prohibited in all government-owned offices and facilities, and in all offices or facilities that are being rented or leased by the State Government for a period exceeding 30 consecutive days.  Where only part of a building is rented or leased by the State Government, this prohibition shall only apply to the part of building or facility that is rented or leased by the State Government for use as an office or facility.



(2)
Within every building in which smoking is prohibited under subsection (1), signs shall be posted on sufficient number and in such locations as to be readily seen by the persons within such areas, which shall clearly designate that use of any tobacco product is prohibited.
Background
Section 13.556 added by L. B. No. 8-128 (Jul. 2005).

Section 13.557.  Nuisance Telephone Calls.  Any person who:



 SEQ CHAPTER \h \r 1(1)
By means of a telephone

(a)
Makes any comment, request, suggestion or proposal which is obscene, lewd, or lascivious; or
(b)
Repeatedly makes telephone calls, whether or not conversation ensues, with intent to abuse, disturb, or cause distress; or
(c)
Makes or causes the telephone of another repeatedly or continuously to ring, with intent to abuse, disturb, or cause distress in any person at the called number, or
(2)
Having control of a telephone, knowingly permits it to be used for any purpose prohibited by this section
Shall be guilty of a category one misdemeanor.
(added by SL 8-292, Oct. 2006).
Chapter 6.  Offenses Against Governmenttc "Chapter 6.  Offenses Against Government" \l 4
Section 13.601. Interfering with service of processtc "Section 13.601. Interfering with service of process" \l 5. Interfering with service of process is knowingly and wilfully obstructing, resisting, or opposing a person authorized by law to serve process in serving or executing, or attempting to serve or execute a process issued by a court or official authorized to issue the same. Interfering with service of process is a category three misdemeanor. 

Section 13.602. Concealing, removing or altering record or process.tc "Section 13.602. Concealing, removing or altering record or process." \l 5 Concealing, removing or altering record or process is wilfully concealing, removing, taking away, mutilating, obliterating, altering, or destroying record or process in or from a court or the Legislature or an official authorized to issue or serve the same. Concealing, removing or altering of record or process is a category three felony. 

Section 13.603. Briberytc "Section 13.603. Bribery" \l 5. Bribery is voluntarily giving or receiving anything of value in wrongful and corrupt payment for a government act done or not done, to be done or not to be done. Bribery is a category one felony provided also that persons convicted under this section are fined at least three times the value of any payment received. 

Section 13.604. Contempt of Court.tc "Section 13.604. Contempt of Court." \l 5 Contempt of Court is intentionally obstructing Court proceedings or Court operations directly related to the administration of justice or intentionally disobeying or resisting a  writ, process, order, rule, decree or command of the Court. Contempt of Court is a category three misdemeanor. 

Section 13.605. Counterfeitingtc "Section 13.605. Counterfeiting" \l 5. Counterfeiting is:

(1) With intent to defraud, falsely making, forging, photographing, counterfeiting or altering a currency of any country. 

(2) With intent to defraud, passing, uttering, publishing, or selling, or attempting to pass, utter, publish, or sell, or with like intent bringing into the State or keeping in possession or concealing any falsely made, forged, photographed, counterfeited or altered currency of any country. 

(3) Knowingly buying, selling, exchanging, transferring, receiving, or delivering any false, forged, photographed, counterfeited or altered currency of any country, with the intent that the same be passed, published, or used as true and genuine. Counterfeiting is a category one felony. 

Section 13.606. Escapetc "Section 13.606. Escape" \l 5. Escape is being a law enforcement officer, or having lawful custody of a prisoner and wilfully or negligently allowing the prisoner to depart from such custody, except by due process of law, or being a prisoner and wilfully departing from such custody. Escape is a category two felony. 

Section 13.607. Rescuetc "Section 13.607. Rescue" \l 5. Rescue is knowingly, forcibly and wilfully rescuing a prisoner from the custody of any person lawfully having custody of the prisoner. Rescue is a category three felony. 

Section 13.608. Forgerytc "Section 13.608. Forgery" \l 5. Forgery is falsely making or materially altering a writing or document of apparent legal weight and authenticity, with intent to defraud. Forgery is a category one felony. 

Section 13.609. Insulting a police officertc "Section 13.609. Insulting a police officer" \l 5.

(1) Insulting a police officer is maliciously, and with intent to ridicule or humiliate, directing to a police officer while on duty and in uniform the expression "lufun kiom". The offense includes using the expression or a substantial equivalent:

(a) in any language, or

(b) in an abbreviated form or altered form having substantially the same meaning as the expression.

Insulting a police officer is a category three misdemeanor. 

Section 13.610. Misconduct in public office.tc "Section 13.610. Misconduct in public office." \l 5 Misconduct in public office is being a public official or public employee, and doing an illegal act under the color of office, or wilfully neglecting to perform the duties of the office as provided by law. Misconduct in public office is a category one misdemeanor. 

Section 13.611. Obstructing justicetc "Section 13.611. Obstructing justice" \l 5. Obstructing justice is resisting or interfering with a police officer in the lawful pursuit of his duties, or tampering with, paying or intimidating witnesses or attempting to prevent their attendance at trials. This section does not prohibit paying witness fees required or permitted by law, including expert witness fees, or reimbursing witnesses for the actual cost of their attendance. Obstructing justice is a category one misdemeanor. 

Section 13.612. Perjurytc "Section 13.612. Perjury" \l 5. Perjury is taking an oath or any legal substitute that one will testify, declare, depose, or certify truly, or that any written testimony, deposition, or certificate subscribed by him is true, before a competent tribunal, officer, or person, in any case in which a law of the State authorizes an oath or any legal substitute to be administered, and wilfully and contrary to such oath or legal substitute, stating or subscribing to any material which he does not believe to be true. Perjury is a category one felony. 

Section 13.613. Failing to respond to examination of hovering vessel.tc "Section 13.613. Failing to respond to examination of hovering vessel." \l 5 Failing to respond to examination of hovering vessel is being the master or a person having charge of the vessel and failing to comply with the Government's lawful directions or failing to answer truly questions posed by the Government regarding the vessel. Failing to respond to examination of hovering vessel is a category one misdemeanor. 

Section 13.614. Failing to report wound, death or child abusetc "Section 13.614. Failing to report wound, death or child abuse" \l 5. Failing to report wound, or death or child abuse is failing to perform the following affirmative duty:

(1) One who gains knowledge of a death or injury resulting from a knife wound, bullet wound, or powder burn, or wound inflicted in a suspicious or unusual manner or under conditions suggesting poisoning or violence, or knowledge of child abuse, as defined in Section 16.1201, makes a full disclosure of his knowledge to the Police.

Failing to report a wound, death or child abuse is a category three misdemeanor. 

Section 13.615. Possessing or removing Government propertytc "Section 13.615. Possessing or removing Government property" \l 5. Possessing or removing Government property is possessing without authorization or removing from its location without authorization any property of any kind, wherever situated, of the Government. Possessing or removing Government property is a category one misdemeanor. 

Section 13.616. Theft of electricitytc "Section 13.616. Theft of electricity" \l 5. Theft of electricity is wilfully or knowingly and with intent to defraud, making a connection to electric lines without Government authorization or, knowingly and with like intent, injuring, altering, using an electric meter, or obstructing its working, or using an electric meter or appliance so tampered with or injured. Theft of electricity is a category one misdemeanor. 

Section 13.617. Tax evasiontc "Section 13.617. Tax evasion" \l 5. Tax evasion is knowingly or wilfully evading the payment of tax assessed pursuant to Part I of Title 9 or obstructing the assessment or collection of taxes by failing to perform any affirmative reporting requirement or other affirmative duty imposed by Part I of Title 9 or by misrepresenting or misreporting in the course of any such reporting. Tax evasion is a category one felony. 

Section 13.618. Tampering with boundary markers.tc "Section 13.618. Tampering with boundary markers." \l 5 Tampering with boundary markers is wilfully and maliciously defacing or removing any marker, monument or reference point which marks if erected by (1) a licensed surveyor, (2) a private individual pursuant to Chapter 6 of Title 11, (3) agreement between adjacent landowners, except that this subsection applies only to persons who own no interest in any land to which such marker, monument, or reference point pertains, or (4) any agency of the Government. Tampering with boundary markers is a category three felony. 

Section 13.619. Unauthorized practicetc "Section 13.619. Unauthorized practice" \l 5. Unauthorized practice is holding oneself out to the public as a teacher, medical doctor, dentist, notary public, land surveyor psychiatrist, psychologist, engineer, trial counselor or attorney without having first obtained a license, or certificate required by State law to engage in the practice. Unauthorized practice is a category two misdemeanor. 

Section 13.620. Failing to compel school attendance.tc "Section 13.620. Failing to compel school attendance." \l 5 Failing to compel school attendance is being a parent, guardian or other person having the responsibility for or care of a child between the ages of six and fourteen inclusive and permitting that child to be absent from school without good cause and in violation of applicable school regulations. Failing to compel school attendance is a category three misdemeanor.                                          

Section 13.621. Violating extradition procedurestc "Section 13.621. Violating extradition procedures" \l 5. Violating extradition procedures is having taken custody of an accused pursuant to a warrant of arrest in an extradition matter and delivering the accused to the agent of the requesting jurisdiction before full compliance with the judicial procedures of Chapter 12 of Title 1. Violating extradition procedures is a category two misdemeanor. 

Section 13.622. Violating quarantinetc "Section 13.622. Violating quarantine" \l 5. Violating quarantine is bringing or sending into the State an animal or plant and failing to disclose and make them available for inspection by authorized agents of the State. Violating quarantine is a category two misdemeanor. 

Section 13.623. Violating public health standardstc "Section 13.623. Violating public health standards" \l 5. Violating public health standards is failing to comply with regulations promulgated by the Director of Health Services pursuant to Chapter 12 of Title 12 or importing into the State birds of the psittacine family, parrots, parakeets or love birds. Violating public health standards is a category two misdemeanor. 

Section 13.624. Contempt of Legislature.tc "Section 13.624. Contempt of Legislature." \l 5 Contempt of Legislature is wilfully failing to obey any lawful order issued by the Speaker, or chairmen of standing committees which is made to enforce the Legislature rules of procedure. Contempt of legislature is a category three misdemeanor. 

Section 13.625. Misusing Government seal.tc "Section 13.625. Misusing Government seal." \l 5 Misusing Government seal is using or displaying the official seal of the Legislature or any official seal of the Executive or Judiciary without authorization from the Speaker in the case of the Legislature seal, the Governor in the case of the Executive seal or the Chief Justice in the case of the Judicial seal. Misusing Government seal Is a category three misdemeanor. 

Section 13.626. Unauthorized election activitytc "Section 13.626. Unauthorized election activity" \l 5. Unauthorized election activity is any of the following acts:

(1) voting or attempting to vote more than once; 
(2) disrupting or interfering with orderly process of an election;
(3) using force or emotional distress to restrain or intimidate any person's free exercise of the right to vote; 
(4) being an official or employee of the Government and utilizing any materials, equipment or facilities of the Government to promote in any way a candidate for public office, except as authorized by Section 3.1102; 
(5) being a candidate or acting on behalf of a candidate and exchanging or giving away money, food or other goods with the intent to influence the voting of any person;
(6) being a voter and accepting money, food or other goods with the intent to deliver one's vote to the candidate sponsoring the gift; 
(7) exhibiting campaign materials or campaigning in any way within one hundred feet of any polling place on the day of any election; 
(8) willfully and knowingly printing, copying, imitating or distributing, a document that is so substantially similar in style or content to the official ballot that confusion is likely to result; or
(9)  distribution of food on the road side by or on behalf of a candidate to voters on election day. 
Unauthorized election activity is a category one misdemeanor.

Background

S.L. 7-88 amended former subsection (5), splitting it into subsections (5) and (6) and added subsection (9).

Section 13.627. Fiscal malfeasance.tc "Section 13.627. Fiscal malfeasance." \l 5 Fiscal malfeasance is being a Government official, officer or employee and:

(1) making or receiving an allotment, or making or authorizing an expenditure or creating or authorizing an obligation pursuant to any appropriation, apportionment, reapportionment, or allotment of Government funds:

(a) in excess of the sum available by law; 

(b) in advance of the availability of funds;

(c) for purposes other than those for which an appropriation or allotment has been made; 

(d) in excess of reprogramming authority granted by law; or

(2) Being the Director of the Department of Administration and Finance and knowing of a violation of this section and failing to immediately report to the Governor, to the Speaker, and to the Attorney General, all pertinent facts together with a statement of the action taken or proposed to be taken by the Director, except that the Director shall be under no such reporting obligation with respect to the use or proposed use of funds withdrawn from the Legislative Operations Fund by the allottee or other authorized person. Fiscal malfeasance is a category one felony.

Background

Amended by State Law 5-41 and further amended by State Law 7-1. 

Section 13.628. Unlawful Importation of Empty Aluminum Beverage Containertc "Section 13.628. Unlawful Importation of Empty Aluminum Beverage Container" \l 5. Unlawful importation of empty aluminum beverage container is the importation of an empty beverage container upon which no Kosrae State recycling deposit is paid, for the purpose of obtaining money from the Recycling Fund created in Title 10, Section 10.205. Unlawful importation of empty aluminum beverage container is a category one misdemeanor.

Background

Added by State Law 5-15. 
Section 13.629.  Failure to cooperate with the State Public Auditor.  Failure to cooperate with the State Public Auditor is failure to comply with the lawful request of the State Public Auditor to provide information requested in connection with his statutory functions by failure to appear in response to a lawfully issued subpoena, and by failure to produce any documents, books, and other papers requested by the State Public Auditor in a lawfully issued subpoena duces tecum.  Failure to cooperate with the State Public Auditor is a category three misdemeanor.

Background
Added by State Law 7-50.
Section 13.629.  Interfering with authorized officers or observers.  Interfering with authorized officers or observers is any act in violation of Section 19.427.

Interfering with authorized officers or observers is a category one misdemeanor.

Background
Added by State Law 7-99.
Section 13.630.  Failing to provide information and documentation.  Failing to provide information and documentation is any act in violation of Section 19.428.

Failing to provide information and documentation is a category one misdemeanor.

Background
Added by State Law 7-99.
Section 13.631.  Destruction of evidence.  Destruction of evidence is any act in violation of Section 19.429.

Destruction of evidence is a category one misdemeanor.

Background
Added by State Law 7-99.


Section 13.632.  Obstructing entry or passage on to public or private land by land surveyor or Land Court staff.  Obstructing entry upon or passage through public or private land by land surveyor or Land Court staff is preventing, hindering or obstructing a land surveyor or Land Court employee from peaceably entering upon public or private land for the purpose of land surveying as described in Section 11.301.  Obstructing entry upon or passage through public or private land by land surveyor or Land Court staff is a category three misdemeanor.

Background
Added by State law 8-122.
Chapter 7. Motor Vehicle Offensestc "Chapter 7. Motor Vehicle Offenses" \l 4
Section 13.701. Operating an unregistered motor vehicletc "Section 13.701. Operating an unregistered motor vehicle" \l 5. Operating an unregistered motor vehicle is operating a motor vehicle on a road without possessing a valid registration card issued pursuant to chapter 2 of title 17. Operating an unregistered motor vehicle is a category 4 misdemeanor.

 Background

Amended by State Law 4-48 .
Section 13.702. Unauthorized operation of a motor vehicle.tc "Section 13.702. Unauthorized operation of a motor vehicle." \l 5 

(1)  Unauthorized operation of a motor vehicle is operating a motor vehicle on a road without possessing a valid license or learner's permit or operating a motor vehicle on a road in violation of Sections 17.203, 17.205 or 17.206.

(2)  To possess a valid license or learner’s permit means that every driver shall have his or her driver’s license or learner’s permit, which must be fully legible with no portion of such license or permit faded, altered, mutilated, or defaced in his or her immediate possession at all times when operating a motor vehicle and shall display the same upon the demand of a law enforcement officer.

(3)  Unauthorized operation of a motor vehicle is a category 4 misdemeanor.

 Background

Amended by State Law 4-68.  Further amended by State Law 7-156.
Section 13.703. Violating rules of the road.tc "Section 13.703. Violating rules of the road." \l 5 Violating rules of the road is being the driver of a vehicle and committing any of the following acts:

(1) failing to obey a sign or marker erected pursuant to Section 17.103;

(2) failing to drive on the right side of the road except when passing another vehicle lawfully or when the right side of the road is (impassable); 

(3) passing another vehicle traveling in the same direction on the right of the vehicle or on the left of the vehicle when the left side of the road is not clearly visible and free of oncoming traffic for a distance of three hundred feet; 

(4) following another vehicle more closely than is reasonable and prudent considering the speed that the vehicle is traveling and the condition of the road;

(5) entering an intersection and failing to yield the right-of-way to a vehicle that has entered the intersection first;

 (6) entering an intersection at the same time as another vehicle and failing to yield the right-of-way to the vehicle entering the intersection to the right; 

(7) turning left from within an intersection and failing to yield to a vehicle approaching from the opposite direction which is within the intersection or so close as to create an immediate hazard; 

(8) entering a road from a driveway or private road and failing to yield the right-of-way to all motor vehicles approaching on the road; 

(9) driving on a road and failing to yield the right-of-way to emergency vehicles; 

(10) driving on a road and failing to yield the right-of-way to a pedestrian crossing the road;

 (11) stopping on a road or turning while on a road and failing to signal the stop or turn by the hand and arm in a manner required by regulations issued pursuant to Section 5.202(1)(e) or by signal lamp or lamps or mechanical signal;

(12) driving at a speed greater than is reasonable and prudent considering the traffic, surface and width of the road, weather, hazards, pedestrians and any other condition existing; 

(13) driving at a speed greater than fifteen miles per hour when passing a school or its grounds during the months school is in session; 

(14) driving at a speed greater than twenty miles per hour in any area used primarily for either businesses or residences; 

(15) driving at a speed greater than twenty-five miles per hour in any other area; 

(16) parking a vehicle, whether attended or unattended, and failing to park as far to the right of the road as is practicable; 

(17) stopping or parking a vehicle, whether attended or unattended, in any of the following places:

(a) within fifteen feet of an intersection; 

(b) on a crosswalk; 

(c) within thirty feet of an official stop sign;

(d) within fifteen feet of the driveway entrance to any fire station;

(e) within fifteen feet of a fire hydrant or an area so designated; 

(f) in front of a private driveway; 

(g) on a sidewalk;

(h) alongside or opposite any street or road excavation or obstruction when such stopping, standing or parking would obstruct traffic; 

(i) on the road side of any vehicle stopped or parked at the edge of a highway; or 

(j) on the traffic base of any road.

(18) having control or charge of a vehicle and allowing the vehicle to stand on a road unattended without first effectively setting the brakes, stopping the motor and placing it in gear; 

(19) driving a vehicle when the vehicle is so loaded as to obstruct the view of the driver to the front or sides or to interfere with the driver's control over the driving mechanism of the vehicle. This section is violated when more than two persons (including the driver) are seated in the front seat of any jeep or when more than three persons (including the driver) are seated in the front seat of any other type of vehicle, except that one child under seven years of age may be seated in addition to the above; 

(20) driving a two-wheeled or three-wheeled motor vehicle and failing to wear a safety helmet of a nature and in a manner required by regulations issued pursuant to Section 5.202(1)(e), or carrying any passenger who fails to wear such a helmet; 

(21) driving a two-wheeled or three-wheeled motor vehicle or [and] carrying more than one passenger, except that a person under the age of five years may sit on the passenger's lap; 

(22) passing a school bus which is discharging or receiving passengers; [or] 

(23) being the driver of a school bus and failing to activate the bus' front and rear warning lights before discharging or receiving passengers, or if the either set of lights is inoperative or if the bus in not equipped with warning lights, failing to by manual signal halt both lanes of traffic. A school bus driver does not allow a passenger to leave the bus or approach a bus for admission until both lanes of traffic have halted; or

(24)  being the driver of a pickup, flatbed, or other open-bed truck while a passenger of that truck rides on top of the pickup bed wall, on top of the tailgate, on the front or rear bumper, on the hood, or on the roof of the cab.

Violating rules of the road is a category 4 misdemeanor. 

Background

Amended by State Law 7-17.

Section 13.704. Failing to respond to an accidenttc "Section 13.704. Failing to respond to an accident" \l 5. Failing to respond to an accident is being the driver of a vehicle involved in an accident resulting in injury or death to a person or damage to property and failing to immediately stop the vehicle and give one's name, address and the registration number of his vehicle and exhibit his operator's license to the person struck or the driver or occupants of the vehicle collided with and failing to render reasonable assistance to any person injured in such accident. Failing to respond to an accident is a category 4 misdemeanor. 

Section 13.705. Failing to report an accidenttc "Section 13.705. Failing to report an accident" \l 5. Failing to report an accident is being the driver of a vehicle involved in an accident resulting in injury or death to any person or property damage to an apparent extent of fifty dollars or more, and failing to make a report to the Police within twenty-four hours or as soon thereafter as normal means of transportation and communication will permit. Failing to report an accident is a category 4 misdemeanor. 

Section 13.706. Failing to make a garage reporttc "Section 13.706. Failing to make a garage report" \l 5. Failing to make a garage report is being the owner or operator of a garage or repair shop and failing to report to the Police within twenty-four hours the model number, registration number and name and address of the owner or operator of any vehicle showing evidence of having been involved in an accident to an apparent extent of fifty dollars or more or having been struck by a bullet. Failing to make a garage report is a category 4 misdemeanor. 

Section 13.707. Operating improperly equipped vehicletc "Section 13.707. Operating improperly equipped vehicle" \l 5. Operating an improperly equipped vehicle is operating a vehicle which does not conform to the standards set by Chapter 4 of Title 17. Operating an improperly equipped vehicle is a category 4 misdemeanor. 

Section 13.708. Negligent drivingtc "Section 13.708. Negligent driving" \l 5. Negligent driving is driving a vehicle in such a manner as to constitute a substantial deviation from the standard of care a reasonable person would exercise in the situation. Negligent driving is a category 3 misdemeanor. 

Section 13.709. Reckless drivingtc "Section 13.709. Reckless driving" \l 5. Reckless driving is driving a vehicle recklessly or with gross, wilful or wanton disregard for the lives or safety of the public. Reckless driving is a category 1 misdemeanor. 

Background

Amended by State Law 3-73.
Section 13.710. Driving under the influencetc "Section 13.710. Driving under the influence" \l 5. Driving under the influence is driving a vehicle while under the influence of alcoholic drink or a controlled substance or any other intoxicating substance. Driving under the influence is a category 1 misdemeanor.  A person convicted of the offense of driving under the influence shall receive mandatory sentencing as follows in addition to any other sentencing imposed by the Court for the same conviction.
(1)
For a first offense:

(a)
90 days immediate suspension of driver’s license with absolute prohibition from operating a motor vehicle during suspension of license;


(2)
For a second offense:

(a)
one year immediate suspension of driver’s license with absolute prohibition from operating a motor vehicle during suspension of license;

(3)
For a third offense

(a)
permanent revocation of driver’s license with absolute  prohibition from operating a motor vehicle during the period of revocation of license.  After 5 years of revocation, a person may apply to the Court for an order to vacate the revocation of driver’s license and to permit the person to again apply for a driver’s license.

(4)
Whenever a court revokes a person’s license pursuant to the provision of subsection (3), the Chief of Police or his designee shall not grant to the person an application for a new driver’s license for the period determined by the Court.
Background

(Amended by State Laws 3-74 and 5-111.  Amended by S.L. 8-139, Mar. 7, 2006)
Section 13.711. Failing to fulfill commercial vehicle importer duties.tc "Section 13.711. Failing to fulfill commercial vehicle importer duties." \l 5 Failing to fulfill commercial vehicle importer duties is being a commercial vehicle importer, which is importing and selling more than one vehicle a year, and either (1) failing to maintain a parts manual and a service manual for each vehicle model imported or (2) failing to supply or order within 48 hours a part requested for a vehicle imported or sold by the commercial vehicle importer. Commercial vehicle importer duties continue for a period of three years from the time a vehicle is sold. Failing to fulfill commercial vehicle importer duties is a category four misdemeanor.

Background

Added by State Law 5-45.
Part II. Penaltiestc "Part II. Penalties" \l 3
Chapter 11. Provisions of General Applicabilitytc "Chapter 11. Provisions of General Applicability" \l 4
Section 13.1101. Penaltytc "Section 13.1101. Penalty" \l 5. The commission of an offense prohibited in Part I subjects the offender upon conviction to the penalty stated in this part except that commission of an offense prohibited in Chapter 2 subjects the offender upon conviction to a penalty of one-half of the penalty as follows:

(1) accessory, in relation to the punishment of the principal;

(2) attempt, in relation to the attempted offenses, except that attempted murder is a category one felony; and 

(3) conspiracy, in relation to the most serious offense which was the object of the conspiracy. 

Chapter 12.  Feloniestc "Chapter 12.  Felonies" \l 4
Section 13.1201. Category one felonytc "Section 13.1201. Category one felony" \l 5. Imprisonment not exceeding or equaling ten years, a fine not exceeding twenty thousand dollars, or both. 

Background

Amended by State Law 4-69.
Section 13.1202. Category two felonytc "Section 13.1202. Category two felony" \l 5. Imprisonment not exceeding five years, a fine not exceeding ten thousand dollars, or both. 

Background
Amended by State Law 4-69.
Section 13.1203. Category three felonytc "Section 13.1203. Category three felony" \l 5. Imprisonment not exceeding three years, a fine not exceeding five thousand dollars, or both. 

Background

Amended by State Law 4-69.
Chapter 13. Misdemeanorstc "Chapter 13. Misdemeanors" \l 4
Section 13.1301. Category one misdemeanortc "Section 13.1301. Category one misdemeanor" \l 5. Imprisonment not exceeding twelve months, a fine not exceeding one thousand dollars, or both. 

Section 13.1302. Category two misdemeanortc "Section 13.1302. Category two misdemeanor" \l 5. Imprisonment not exceeding eight months, a fine not exceeding seven hundred and fifty dollars, or both.

Section 13.1303. Category three misdemeanortc "Section 13.1303. Category three misdemeanor" \l 5. Imprisonment not exceeding six months, a fine not exceeding five hundred dollars, or both.

Section 13.1304. Category four misdemeanortc "Section 13.1304. Category four misdemeanor" \l 5. Imprisonment not exceeding thirty days, a fine not exceeding two hundred dollars, or both.tc  \l 2 ""
Title 14.  THE SEA AND TRANSPORTATION

Part I.  Provisions of General Applicabilitytc "Part I.  Provisions of General Applicability" \l 3
Chapter 1.  Ports of Entrytc "Chapter 1.  Ports of Entry" \l 4
Section 14.101. Ports of entrytc "Section 14.101. Ports of entry" \l 5. A vessel enters State waters at Okat or Lelu harbors. An aircraft lands in the State at the Okat airfield. The person in command of a vessel or aircraft which enters or lands in distress immediately notifies the Governor. If the Governor finds that a vessel or aircraft endangers the public health, safety or welfare he may deny its entry into the State or State waters, order its departure from the State or State waters, or subject its stay in the State or State waters to conditions or requirements. The Attorney General provides by regulation for an order made pursuant to this chapter, for port control, and for use of dock and airport facilities. 

Section 14.102. Manifesttc "Section 14.102. Manifest" \l 5. The person in command of a vessel entering State waters submits to the Governor a sworn manifest showing:

(1) the vessel's name, description, build, true measure or tonnage, and the port to which the vessel belongs; 

(2) a detailed account of all merchandise on the vessel; 

(3) an account of the vessel's sea stores and ship's stores; 

(4) the names of a crew member and passenger aboard the vessel; and 

(5) the purpose of entry and approximate duration of stay in State waters. 

Section 14.103. Ship pilot.tc "Section 14.103. Ship pilot." \l 5 By regulation the Governor provides for the:

(1) State waters in which a vessel may not operate without a State licensed ship pilot; 

(2) the testing and registration of ship pilots; and 

(3) the functioning and compensation of ship pilots. 

Section 14.104. Port and Dock Fees. The Department of Administration and Finance or its designee collects the following fees from masters and agents of vessels using the ports and docks in the State of Kosrae:

(1) Entry Fee

(a) $0.15 per gross registered ton for vessels of specified tonnage; 

(b) $2.00 per foot or fraction thereof as measured from bowsprit to stern for yachts, sailboats, pleasure crafts and other vessels of unspecified tonnage;

(2) Anchorage Fee

(a) $0.05 per gross registered ton per 24 hours or fraction thereof for vessels of specified tonnage; 

(b) $25.00 for yachts, sailboats, pleasure crafts and other vessels of unspecified tonnage; except if such vessels anchor less than 24 hours the anchorage fee shall be $10.00;

(3) Dockage Fee

(a) $0.09 per gross registered ton per 24 hours or fraction thereof for vessels of specified tonnage; 

(b) $50.00 per 24 hours or fraction thereof for yachts, sailboats, pleasure crafts and other vessels of unspecified tonnage; except if such vessels remain at the dock less than 24 hours the dockage fee shall be $25.00; 

(4) Wharfage Fee

(a) $0.25 per revenue ton for cargo conveyed over the dock.

The dockage fee prescribed in Section 14.104(3) does not apply to vessels docked at or using the small boat marinas in Lelu, Tafunsak, and Utwe. This section does not apply to locally based non-commercial fishing vessels and outrigger vessels; vessels wholly owned by the Government, by Kosrae domiciliaries, or by the Government and Kosrae domicilaries jointly; and military and law enforcement vessels. The Director of [Finance] Administration and Finance establishes regulations for the collection of entry, anchorage, dockage, and wharfage fees.    

Background

Added by State Law 5-157 and amended by State Law 5-175.  Further amended by State Law 7-1.

Chapter 2.  Inspection

tc "Chapter 2.  Inspection" \l 4
Section 14.201. Inspectiontc "Section 14.201. Inspection" \l 5. Upon entering the State or State waters a vessel or aircraft and its contents, and a passenger and his possessions entering the State are subject to Government inspection in the enforcement of law. Goods in transshipment are subject to Government inspection unless accompanied by documentation which shows their contents and the meeting of inspection standards at their place of origin. 

Section 14.202. Manifest; itinerarytc "Section 14.202. Manifest; itinerary" \l 5. Upon Government request a person in command of a vessel or aircraft provides the Government a manifest of contents and the itinerary of the vessel or aircraft. 

Section 14.203. Refusal of entrytc "Section 14.203. Refusal of entry" \l 5. The Government may refuse the entry of, or confiscate, an animal or plant suspected of bearing disease or harmful infestation or infection. 

Section 14.204. Introduction of animals or plantstc "Section 14.204. Introduction of animals or plants" \l 5. A person wanting to bring into the State a species of animal or form of plant life not at that time in the State applies for permission to the Department of Agriculture, Land and Fisheries which provides by regulation for standards for exclusion and states an excluded animal or plant.

Background

Amended by State Law 7-1.  

Section 14.205. In-transit mattertc "Section 14.205. In-transit matter" \l 5. An animal or plant remains on a vessel or aircraft until admitted by the Government for inspection or entry. Transfer from one vessel or aircraft to another is under Government direction. 

Section 14.206. Dispositiontc "Section 14.206. Disposition" \l 5. Matter which a person attempts to bring into the State in violation of law or regulation established is subject to seizure by the Government for appropriate disposition pursuant to regulation of the Department of Agriculture, Land and Fisheries.

Background

Amended by State Law 7-1.  

Section 14.207. Spraying.tc "Section 14.207. Spraying." \l 5 A vessel or aircraft entering the State and known or reasonably suspected by the Government to have an insect or other agricultural pest is subject to spraying with insecticides or other treatment in the Government's discretion in accordance with regulations of the Department of Health Services. 

Part II. The Sea

Chapter 11. State and Territorial Waterstc "Chapter 11. State and Territorial Waters" \l 4
Section 14.1101. Jurisdiction.tc "Section 14.1101. Jurisdiction." \l 5 This chapter provides for the exercise of the State's power to the full extent allowed by law. To the extent that a matter treated by this chapter is within the exclusive jurisdiction of the national government the Governor through a written understanding with the national government provides for:

(1) enforcement of the matter by the national government; and

(2) a procedure for authorizing the entry of vessels into State or territorial waters. 

Section 14.1102. Permission to entertc "Section 14.1102. Permission to enter" \l 5. Except for innocent passage, stress of weather or force majeure, an unauthorized vessel may not enter or remain within territorial waters or State waters without first receiving permission to enter pursuant to this chapter and the procedure established pursuant to Section 14.1101(2). 

Section 14.1103. Innocent passagetc "Section 14.1103. Innocent passage" \l 5. This chapter does not affect the right of innocent passage through territorial waters. Passage is not innocent when a vessel makes use of territorial waters to do an act prejudicial to the security, public policy or economic interests of the State or the Federation. 

Section 14.1104. Examination of unauthorized vessel.tc "Section 14.1104. Examination of unauthorized vessel." \l 5 Regarding an unauthorized vessel the Government may at any time:

(1) board it when found within State waters;

(2) if there is reason to suspect that the vessel is violating law, examine the manifest and other documents and papers; 

(3) inspect and search the vessel and each person and object on board; and 

(4) hail and stop the vessel, and use all necessary force to compel compliance. 

Section 14.1105. Examination of hovering vessel.tc "Section 14.1105. Examination of hovering vessel." \l 5
(1) Regarding a hovering vessel the Government may:

(a) board and examine the vessel at any time;

(b) examine, upon oath, the master or other person having command or charge of the vessel regarding the cargo and voyage of the vessel; 

(c) bring the vessel into the most convenient State port to examine the cargo.

(2) If upon examination of a vessel, its master, officers, crew members, passengers or cargo the Government finds sufficient evidence that a person has committed an unlawful act within territorial waters or State waters or is planning to engage in an unlawful act, the vessel and the persons so engaged are subject to the penalties provided by law. 

Chapter 12.  Seizuretc "Chapter 12.  Seizure" \l 4
Section 14.1201. Seizure;. When the Government has reasonable cause to believe that a vessel is subject to seizure for violation of law, it may seize the vessel, together with its apparel, tackle, furniture and equipment. Application to an appropriate court for a warrant of arrest of a vessel is available in lieu of or in addition to seizure. 

Section 14.1202. Report of seizuretc "Section 14.1202. Report of seizure" \l 5. A person making a seizure immediately reports the seizure to the Governor and the Attorney General, including in the report a statement of the name of a witness to the seizure. 

Section 14.1203. Investigation and prosecution.tc "Section 14.1203. Investigation and prosecution." \l 5 The Attorney General inquires into the facts of a seizure. If it appears probable that a forfeiture has resulted from violation of law, the Attorney General files and prosecutes a libel in an appropriate court for the condemnation and forfeiture of the vessel with its tackle, apparel, furniture and equipment.

If it appears to the Attorney General that the preponderance of available evidence does not support a libel, or the Attorney General determines that justice requires that he does not institute a libel, he reports his conclusion to the Governor. 

Section 14.1204. Custody of vessel and equipmenttc "Section 14.1204. Custody of vessel and equipment" \l 5. A seized vessel, with its tackle, apparel, furniture and equipment, seized pursuant to this chapter, remains in the custody of the Government awaiting disposition pursuant to law. 

Chapter 13. The Marine Spacetc "Chapter 13. The Marine Space" \l 4
Section 14.1301. Marine spacetc "Section 14.1301. Marine space" \l 5. The State's marine space extends seaward twelve miles from the State's baseline as defined by national law. 

Section 14.1302. Consultation Procedure.  The State Government  may use the waters, land and other natural resources within the marine space of a municipality, only after consultation between the State Government and the municipality where in the marine space is located.  Consultation shall require:

(a)  A written notice by the State Government to the Mayor of the Municipality requesting a meeting to discuss the State's use of certain water, land or other natural resources situated in the Municipality's marine space.

(b)  The Mayor will respond to the State's notice within 10 calendar days, scheduling a meeting with the State Government.

(c)  The State Government and the Mayor of the Municipality or designated municipal representatives, will meet in the municipality where the marine space is located, to discuss the proposed use of the marine space, examine the studies conducted, and exchange information and advice.

Background

Added by State 6-64.    

Section 14.303.  Repealed by State Law 7-99.

Section 14.304.  Repealed by State Law 7-99.

Part III. TRANSPORTATION [Reserved]tc "Part III. TRANSPORTATION [Reserved]" \l 2
tc  \l 2 ""

Title 15. COMMERCE

Chapter 1.  Corporationstc "Chapter 1.  Corporations" \l 3
Section 15.101. Application.tc "Section 15.101. Application." \l 5 This chapter applies to a private corporation, profit or nonprofit, stock or non-stock, existing on or formed after the Code takes effect, and to its outstanding and future securities. 

Section 15.102. Corporate chartertc "Section 15.102. Corporate charter" \l 5. The Governor grants a charter of incorporation for the establishment and functioning of a business organization, an association of persons for a lawful purpose other than pecuniary profit, a cooperative or a credit union. The Governor may refuse to grant a charter upon a determination that the applicant's proposed activities pose serious harm to public health, safety or welfare. 

Section 15.103. Charter application.tc "Section 15.103. Charter application." \l 5 A charter applicant submits to the Governor proposed corporation by-laws and articles of incorporation proposing the corporation's name, principal office or place of business, proposed duration, purposes, powers, and capitalization; the names of incorporators, the number of directors, which is not fewer than three, and corporate officers; the names of directors and officers to serve until the first election; and provisions for management and voting by members, shareholding, disposition of financial surplus, liquidation and amendment of articles. 

Section 15.104. Audit; inspection.tc "Section 15.104. Audit, inspection." \l 5
(1) The Governor may appoint a person to audit and report on the accounts of a corporation chartered pursuant to this chapter. The auditing person may examine and audit the books and accounts of the corporation at any time. 

(2) A member of a nonprofit corporation has the right to inspect and examine the corporation's books and accounts at the usual location of the books and accounts on weekdays during normal business hours in a manner not interfering with the usual conduct of business or corporate affairs. 

Section 15.105. Use of "cooperative" and "credit union".tc "Section 15.105. Use of \"cooperative\" and \"credit union\\l 5 . " A person may use the terms "cooperative" or "credit union" in a business name or otherwise represent himself to the public to be a nonprofit cooperative association, a credit union or cooperative savings and loan association, only if he has a charter pursuant to this chapter. 

Section 15.106. Registrar of corporationstc "Section 15.106. Registrar of corporations" \l 5. The Attorney General is the registrar of corporations who has the power and duty to:

(1) issue, receive, and hold as custodian a certificate, paper, statement, or other record or document required by this chapter, or regulations to be distributed by, or filed with, the Government; 

(2) when in the public interest convene a special meeting of a corporation's members, board of directors, or officers by giving notice at least than ten days before the meeting, stating the purpose and subject of the meeting; and 

(3) order the production of a corporation's books of account, papers and documents. 

Chapter 2. Securitiestc "Chapter 2. Securities" \l 3
Section 15.201. Registration of security.tc "Section 15.201. Registration of security." \l 5 A person registers a security by filing a statement signed by the issuer, its principal executive officers and a majority of its board of directors or group performing similar functions, and if the issuer is a non-citizen, by its authorized representative in the State. The underwriter of a security may sign the statement of a security issued by a foreign government, the United States or political subdivision thereof. 

Section 15.202. Statementtc "Section 15.202. Statement" \l 5. The statement contains the information required by regulation of the registrar of corporations for the protection of investors. Issuance, sale, exchange or transfer of the security does not occur until the Governor has approved it. The Governor may issue a stop order against a security transaction, if after approval of a security it appears that: 

(1) the statement includes false presentation of a material fact or fails to state a material fact necessary to make the presentation therein not misleading; or 

(2) upon the registrar's examination of the books, records, practices and management of the issuer, the issuer gave a material misrepresentation or misleading statement at the time of registration or approval in the light of the circumstances prevailing at the time of the examination. 

Section 15.203. Review of ordertc "Section 15.203. Review of order" \l 5.

(1) A person aggrieved by an order of the Governor may obtain review of the record upon which the order was based by filing a petition for modification or setting aside of the order in the Court within sixty days of entry of the order. 

(2) The registrar's findings of fact, if supported by evidence, are conclusive. 

(3) The Court's ruling is subject to appeal. 

Section 15.204. Misrepresentationtc "Section 15.204. Misrepresentation" \l 5. If a registration statement contains a misrepresentation of a material fact or omits a material fact necessary to the statement's not being misleading, a person acquiring the security, may recover from the issuer and a person who signed the statement or a supporting document, or an officer or director of the issuer damages which represent the difference between the amount paid for the security and the value at the time of suit, unless it be proven that at the time of acquisition the person knew of the misrepresentation or omission. 

Chapter 3. Foreign Investmenttc "Chapter 3. Foreign Investment" \l 3
Subchapter A. Introductory Provisions

Section 15.301. Short Title. This Chapter is known and may be cited as the ‘Kosrae State Foreign Investment Act of 1998.’

Background

Chapter 3, Subchapters A-D added by State Law 6-163, which repealed former Section 15.301 and 15.302. Former sections 15.303 through 15.308 repealed by State Law 6-1.

Section 15.302.  Purpose. The purpose of this Act is to encourage foreign investment within the territory of Kosrae State in a manner that serves the economic, social, and cultural interests of Kosrae State.  This purpose shall be borne in mind in the implementation and interpretation of the provisions of this Act.

Section 15.303.  Definitions. When used in this Act, the following words shall have meanings as defined below, unless otherwise required by the context:

(1) ‘business entity’ means any sole proprietorship, partnership, company, corporation, joint venture, government, government entity, or other association of persons engaging in business;

(2)  ‘character criteria’ means the criteria established in the Kosrae Foreign Invetment Regulations pursuant to section 15.305(3) of this Chapter;
(3)  ‘citizen’ means a citizen of the FSM or the natural or adopted child of a 
citizen of the FSM  
(‘business entity’ language added by S.L. 8-19; deleted by S.L. 8-131, Oct. 2005)

4 ‘Director’ means the Director of the Kosrae State Department of Commerce and Industry.
(5) ‘Eco-tourism’ means the business of engaging in tourism that is focused on bringing visitors to Kosrae to view its cultures, traditions, land and marine environment with a minimal negative or intrusive effect.  Eco-tourism is subject to all appropriate governmental regulations.

(6) ‘engaging in business’ means carrying out any activity relating to the conduct of a business, and shall include the activities enumerated in subsection(6)(a) below but shall not include the activities enumerated in subsection (6)(b) below:
(a) ‘engaging in business’ shall include:
(i)  buying, selling, leasing, or exchanging goods, products, or property of any kind for commercial purposes;
(ii) buying, selling, or exchanging services of any kind for commercial purposes;
(iii) conducting negotiations for transactions of the types described in items (i) or (ii) above; provided, however, that negotiations with licensed importers for periods of less than fourteen (14) days per calendar year shall not be considered ‘engaging in business’;
(iv) appointing a representative, agent, or distributor by a noncitizen to perform any of the acts described in items (i) through (iii) above, unless said representative, agent, or distributor has an independent status and transacts business in its name for its own account and not in the name of or for the account of any noncitizen principal;
(v) maintaining a stock of goods in the FSM for the purpose of having the same processed by another person in the FSM;
(vi) establishing or operating a factory, workshop, processing plant, warehouse, or store, whether wholesale or retail;
(vii) mining or exploring for minerals, or the commercial exploitation or extraction of other natural resources;
(viii) providing services as a management firm or professional consultant in the management, supervision, or control of any business entity;
(ix) providing professional services as an attorney, physician, dentist, engineer, surveyor, accountant, auditor, computer consultant or other professional providing service for a fee; provided, however, that such a professional shall not be considered to be ‘engaging in business’ unless he or she, while present in the FSM, performs his or her respective professional services for more than fourteen (14) days in any calendar year.
;
(b) ‘engaging in business’ does not include:
(i) the publication of general advertisements through newspapers, brochures, or other publications, or through radio or television;
(ii) the conducting of scientific research or investigation, if 
a) the research or investigation is sponsored by a university, college, agency, or institution normally engaged in such activities primarily for purposes other than commercial profit and 
b) the particular research or investigation at issue is not for purposes of, or expected to yield, commercial profit;
(iii) the collection of information by a bona fide journalist for news publication or broadcast; and
(iv)  maintaining or defending any action or suit, or participating in administrative proceedings, arbitration, or mediation;

(v)  maintaining a bank account;

( vi) the lawful sale of corporate shares or other interest or holdings in a business entity acquired not for speculation or profit; or1

(vii)  the making of occasional sales as defined in Kosrae State Foreign Investment Regulations;
( 7) ‘foreign investment’ means any activity in the FSM by a noncitizen that amounts to ‘engaging in business’ as defined above;
( 8) ‘foreign investor’ means a noncitizen who is engaging in business in the FSM, as defined above;
( 9) ‘FSM’ means the Federated States of Micronesia;

( 10) ‘FSM Foreign Investment Act’ means the Foreign Investment Act of 1997 enacted by the Congress of the Federated States of Micronesia as FSM Public Law No. 10-49, and codified in the FSM Code, Title 32, Chapter 2. 
( 11) ‘Foreign Investment Permit’ means either an FSM Foreign Investment Permit or a Kosrae State Foreign Investment Permit.
( 12) ‘FSM Foreign Investment Permit’ means a permit issued by the Secretary in accordance with the provisions of this FSM Foreign Investment Act;
( 13) ‘FSM Foreign Investment Regulations’ means Regulations promulgated by the Secretary in accordance with the provision of the FSM Foreign Investment Act;
( 14) ‘FSM R&D Department’ means the Department of Resources and Development of the FSM or Department of Economic Affairs. 
( 15) ‘holder’ or ‘holder of the permit’ means:
(a) any person or entity that appears on the application for a Foreign Investment Permit, or 
(b) the business on Kosrae which is described in the application, as deemed appropriate by the Director; 
( 16) ‘Kosrae State’ means the State of Kosrae;
( 17) ‘Kosrae State Foreign Investment Permit’ means a permit issued by 

the Director in accordance with the provisions of this Chapter;
( 18) ‘Kosrae State Foreign Investment Regulations’ means regulations 

promulgated by the Director in accordance with the provisions of this Chapter.

( 19) ‘local product’ means any product locally grown, harvested, created, produced, assembled or manufactured by Kosraens;
( 20) ‘noncitizen’ means any person who is not a citizen of the FSM or any business entity in which any ownership interest is held by a person who is not a citizen of the FSM;
( 21) ‘ownership interest’ in a business entity means ownership of or control over,  whether directly, indirectly, legally or beneficially, some or all of the shares of, property or assets of, voting rights in, or rights to profits or revenue from, that business entity; provided, however, that:  
(a) ownership interest shall not include a bona fide security interest in real or personal property for the purpose of securing a loan and other obligations; and  
(b) any interest owned or controlled  by the spouse, minor child, or other dependant of a person shall be counted as owned or controlled by that person in determining whether he or she has an ownership interest in a business entity, provided that this subsection shall not apply to a noncitizen spouse who is married to a citizen and who does not hold an ownership interest in his or her own right
( 22) ‘person’ includes both individuals and legal entities;
( 23) ‘Preexisting Foreign Investment Permit’ means a permit issued by the Secretary of FSM R&D;
( 24) ‘Professional Services’ means an attorney, physician, dentist, engineer, surveyor, accountant, auditor, computer consultant or other types of professionals providing service for a fee.  The Director may designate additional categories the Kosrae State Foreign Investment Regulations;
( 25) ‘real property brokering’ means the business of procuring the purchase and sale of land or acting as intermediary between vendor and purchaser;
( 26) ‘Secretary’ means the Secretary of the FSM R&D Department
(27)  ‘substantial ownership interest’ means:

(a)
with respect to a partnership (including a joint venture), the interest of a general partnership (including a joint venture); and

(b)
with respect to any business entity other than a partnership, an ownership interest in that entity of a least twenty percent (20%).
(Amended by S.L.8-131, Oct. 2005)
Subchapter B. General Rules & Allocation of Government Responsibilities

Section 15.304. Requirement that a foreign investor obtain a Foreign Investment Permit.    A non-citizen may not conduct any activity in the territory of Kosrae State that amounts to ‘engaging in business’, as defined in Section 15.303 of this Chapter , unless that non-citizen holds a currently valid Foreign Investment Permit authorizing that non-citizen to conduct that activity.”

(Amended by S.L.8-131, Oct. 2005)
Section 15.305.  Categories of economic sectors.  In administering the system of Kosrae State Foreign Investment Permits established in this Act, and in regulating foreign investment generally within the territory of Kosrae State, the Director shall be guided by the system of categories of economic sectors established in Section 205 of the FSM Foreign Investment Act, as follows:



(1) Categories for National Regulation - - those economic sectors identified by the 


FSM Foreign Investment Act or FSM Foreign Investment Regulations as categories A, B 


and C.



(2) Categories for State Regulation - economic sectors that are not identified by 


the FSM Foreign Investment Act or the FSM Foreign Investment Regulations.  The 


categories in Kosrae State are:

(a)  Category D (‘Kosrae State Red List’)- the set of economic sectors that are closed to foreign investment within the territory of Kosrae State:
i.
Manufacturing of Toxic and Bio-hazardous material;
 ii.
Gambling and Casino establishments;
 and
 iii.   
such other economic sectors as the Director may designate in the Kosrae State Foreign Investment Regulations as being on the Kosrae State Red List.
(b)
Category E (‘Kosrae State Amber List’) - - the set of economic sectors as to which certain criteria specified in the Kosrae State Foreign Investment Regulations must be met.  The economic sectors on the Kosrae State Amerbe List include the following: 

i.  
Real property brokering;


ii. 
Tourism other than eco-tourism; and


iii.
such other economic sectors as the Director may designate in the Kosrae State Foreign Investment Regulations as being on the Kosrae State Amber List.

(c)
 Category F (‘Kosrae State Green List’) - - the set of economic sectors as to which no special criteria need to be met.  The economic sectors on the Kosrae State Green List include any economic sector that is not included on any other list (Categories A through E).  




(3)
Notwithstanding anything to the contrary in subsection (2), and regardless of the economic category involved:

(a)
every applicant for or a holder of a Kosrae State Foreign Investment Permit may be rquired to meet such character standards as may be specified in the Kosrae State Foreign Investment Regulations in order to obtain or retain a Kosrae State Foreign Investment Permit; and
(b)
every present or future holder of a substantial ownership interest in an applicant for or a holder of a Kosrae State Foreign Investment Permit may be required to meet those same character criteria in order to obtain or retain that substantial ownership interest.
Background
Subsection 15.305(2)(I)(1) amended by State Law 6-197.  Subsections 2 and 3 amended by S.L.8-131, Oct. 2005.

Section 15.306. Relationship between the Kosrae State Government and the National Government regarding the regulation of foreign investment within the territory of Kosrae State.  The Director shall be guided by the provisions of Section 206 of the FSM Foreign Investment Act, and in particular shall:

(1) 
take all action necessary and within the Director’s power to prohibit foreign investment within the territory of Kosrae State falling within economic sectors designated pursuant to Section 205(1) of the FSM Foreign Investment Act for inclusion on the National Red List (Category A).

(2) 
participate, or nominate someone from his or her office to participate in meetings convened by the FSM National Government to review sector developments and to add economic sectors to, or remove them from, Categories A, B, and C under Section 205(1) of the FSM Foreign Investment Act;

(3) 
cooperate in other ways with the FSM R&D Department, and with responsible authorities from other States, regarding the regulation of foreign investment; and

(4) 
take responsibility for regulating foreign investment within the territory of Kosrae State, including:

(a) 
determining what, if any, additional economic sectors shall be designated for inclusion in Categories D, E, and F pursuant to Section 15.305(2) of this Chapter;

(b) 
determining what Kosrae State criteria, if any, shall be specified for foreign investments in Category E economic sectors;

(c) 
the issuance of Kosrae State Foreign Investment Permists pursuant to Section 15.307 of this Chapter in respect of foreign investment taking place or proposed to take place within the territory of Kosrae State in all economic sector categories other than those designated for inclusion in A, B, C, or D pursuant to this Chapter and the FSM Foreign Investment Act.  

Background
Subsection 4(c) amended by S.L.8-131, Oct. 2005.

Subchapter C. Foreign Investment Permits.

Section 15.307.  Application procedures for Kosrae State Foreign Investment Permits. 

(1) 
An application for a Kosrae State Foreign Investment Permit shall be made on the form or forms prescribed in the Kosrae State Foreign Investment Regulations, as may be supplemented in particular cases by order of the Director.  Such application form or forms shall be made publicly available by the Director.  The application form shall require the applicant to identify clearly the person(s) resident in  Kosrae State who are designated as agent for service of process.

(2) 
Submission of an application for a Kosrae State Foreign Investment Permit shall be made to the Director.  Upon receiving an application for a Kosrae State Foreign Investment Permit, the Director shall, within such periods of time as may be prescribed for this purpose in the Kosrae State Foreign Investment Regulations, take one or more of the following actions, as appropriate:




(a)
determine whether the application relates to foreign investment in 



economic sector included in Category A, B or C, as described in Section 205 of 



the FSM Foreign Investment Act, or in economic sectors Category D, E or F, as 



described in Section 15.305 above;

(b) 
deny the application if it relates to a:

(i)
foreign investment in an economic sector of Category D (Kosrae State Red List); or
(ii)
foreign investment in any other economic Catetgory for State Regulation and does not meet the character criteria for obtaining a Kosrae State Foreign Investment Permit that are  established in the Kosrae State Foreign Investment Regulations pursuant to Section 15.306(4)(c) of this Chapter; 
;

(c)
forward the application to the Secretary if it relates to foreign
investment in an economic sector Category A, B, or C, as described in Section 205 of the FSM Foreign Investment Act;

(d )
require the applicant to submit further information if the application is incomplete or does not provide enough information for the Director to determine 

(i)
what economic sector(s) is (are) involved, or 

(ii) 
whether the character criteria  have been met;


(e)
issue a Kosrae State Foreign Investment Permit if the application:


(i)
is complete;


(ii)
meets the character criteria; and


(iii)
relates to a foreign investment in a Cateory E (Kosrae State Amber List) or Category F (Kosrae State Green List) economic sector;








(f) 
Place conditions or restrictions on the issuance of the Kosrae State Foreign Investment Permit as deemed appropriate.



(3) 
Upon taking any action described in Section 15.307(2)(b), (2)(d), or (2)(f) above, the Director shall, within such periods of time as may be prescribed for this purpose in the Kosrae State Foreign Investment Regulations, advise the applicant of the action and the reasons therefor.

(4)
The amount of the application fee to be paid by an applicant seeking a Kosrae State Foreign Investment Permit shall be established in the Kosrae State Foreign Investment Regulations.

(5)
If the Director issues a Kosrae State Foreign Investment Permit pursuant to Section 15.307(2)(f) above, the Kosrae State Foreign Investment Permit will be sent to the applicant and copies of any Foreign Investment Permit shall be:

(i)
inserted into a register to be maintained by the Director for this purpose; and 

(ii) 
sent to the Secretary, for insertion in a register to be maintained by the FSM R&D Department for this purpose.

(6)
If the Director denies an application for a Kosrae State Foreign Investment Permit pursuant to Section 15.307(2)(b)(ii)  above, the applicant may:

(i)
resubmit the application with modifications designed to meet any applicable criteria established in the Kosrae State Foreign Investment Regulations, or

(ii)
provide to the Director additional information or explanation to indicate how, in the applicant’s opinion, the foreign investment would satisfy such criteria.  On receipt of such modifications or additional information, the Director shall review the application and make a determination under the procedures prescribed in Section 15.307(2) above.  There is no limit to the number of times an applicant may modify an application in order to meet the requirements for a Kosrae State Foreign Investment Permit.
Background
Amended by S.L.8-131, Oct. 31, 2005.

Section 15.308.  Form, fees, duration, , modification, and cancellation of a Kosrae State Foreign Investment permit.

(1)
A Kosrae State Foreign Investment Permit shall be in the form prescribed in the Kosrae State Foreign Investment Regulations.

(2)
Upon the application for a Kosrae State Foreign Investment Permit, the holder shall fulfill the requirements, if any included in the Kosrae State Foreign Investment Regulations for the payment of an application fee. 

(3)
Upon the issuance of a Kosrae State Foreign Investment Permit, the holder shall fulfill the requirements, if any included in the Kosrae State Foreign Investment Regulations for the payment of an annual permit fee.

(4)
A Kosrae State Foreign Investment Permit shall be valid until it has been cancelled, suspended, or surrendered pursuant to Section 15.308(8)-(11) below. 
(5)
A Kosrae State Foreign Investment Permit shall not be transferable between investments or investors and shall not be assignable to any investment or investor other than the one for which it was issued.

(6)
The holder of a Kosrae State Foreign Investment Permit may not make a change in the business for which the holder has obtained a Kosrae State Foreign Investment Permit without obtaining either 

(a)
 a new Kosrae State Foreign Investment Permit for that purpose under Section 15.307 of this Act (or, if applicable, a new FSM Foreign Investment Permit under Section 207 of the FSM Foreign Investment Act or 
(b)
obtaining a modification in the terms of  its present Kosrae State Foreign Investment Permit.  Such a modification may be requested by the holder, and granted by the Director, in accordance with such procedures and requirements as the Director may establish in the Kosrae State Foreign Investment Regulations.   However no such modification is necessary if an existing business entity for which an FSM Foreign Investment Permit has been issued is expanded without any change in the business it is engaging in.

(7)
For purposes of Section 15.308 (6  above, a ‘change in the business’ occurs if the holder 
begins operation in a different economic sector from the one(s) for which the Kosrae State Foreign Investment Permit was issued.

(8)
The Director may cancel a Kosrae State Foreign Investment Permit only if the Director determines, following the procedural requirements of Section 15.308(10 ) below, that one or more of the following circumstances exist:

(a) 
the annual fee required under either Section 15.308(2) or (3) above has not been  paid;

(b) 
the holder of the permit requests its cancellation;

(c)
the permit application is found to have contained false or fraudulent information;

(d)
if any person bribes or otherwise exercises, or attempts to exercise, undue influence the process of the Permit;

(e)
the holder of the permit fails or refuses to comply with the reporting requirements under Section 15.310 of this Chapter or with any other requirements of this Chapter or of the Kosrae State Foreign Investment Regulations;

(f)
the holder of the permit fails or refuses to comply with any restrictions or conditions included in the Permit, or engages in activities not authorized by the Permit;

(g)
a substantial ownership interest in the holder is owned by a noncitizen who does not meet the character criteria.  
(9)
If a Kosrae State Foreign Investment Permit is cancelled pursuant to Section 15.308(7) above, the noncitizen holding that cancelled Permit shall:



(a)
immediately stop engaging in business in Kosrae State;

(b) 
take such steps as the Director shall direct in order to dispose of that noncitizen’s interest in any applicable business entity; and



(c)
pay any fines or other penalties that may be imposed under Section 15.313 of this Chapter, under Section 13.526 of Title 13, or under Kosrae State Foreign Investment Regulations.

(10)
If it appears to the Director that one or more of the grounds for cancellation of a Kosrae State Foreign Investment Permit, as enumerated in Section 15.308(7)  above, may exist, the Director may temporarily suspend the validity of that Kosrae State Foreign Investment Permit and shall commence the following procedures leading to cancellation:

(a) 
The Director, or the Director’s designee, may schedule a hearing on the matter before the Director, or the director’s designee.  At least 21 days written notice of the hearing, stating the alleged ground for cancellation, shall be given to the holder of the Kosrae State Foreign Investment Permit, at the address designated on the application for such notice.  If during that time the holder of the Kosrae State Foreign Investment Permit takes action satisfactory to the Director to disprove the allegations or otherwise remedy the situation, the Director may cancel the hearing and reinstate the Kosrae State Foreign Investment Permit if it was temporarily suspended.

(b)
Hearing procedures shall be prescribed by the Director in the Kosrae State Foreign Investment Regulations and shall include the right of the holder of the Kosrae State Foreign Investment Permit to participate and to be represented by counsel, to call witnesses, and to cross-examine witnesses called against the holder of the Kosrae State Foreign Investment Permit.

(c)
Within ten days after a hearing, the Director shall issue a written decision including reasons for the action taken and the remedy to be imposed pursuant to Section 15.308(8) above, and shall transmit that decision immediately to the holder of the Kosrae State Foreign Investment Permit.

(d)
If a decision has not been issued pursuant to Section 15.308(9)(c) above within the ten days specified, any temporary suspension ordered by the Director shall automatically end, and the validity of the Kosrae State Foreign Investment Permit shall automatically be reinstated.

(e)
Within 20 days after receiving the notice of the decision of the Director, the holder of the Kosrae State Foreign Investment Permit may appeal the decision to the Kosrae State Court.  Copies of any notice of appeal shall be served on the Director and the Attorney General of Kosrae State.


(11) 
If a Kosrae State Foreign Investment Permit is suspended pursuant to Section 15.308(10) above, the noncitizen holding that suspended permit shall immediately stop engaging in business in Kosrae State and refrain from resuming the business unless and until the Kosrae State Foreign Investment Permit is reinstated.

(12)
A holder of a Kosrae State Foreign Investment Permit may surrender it by meeting requirements specified for this purpose in the Kosrae State Foreign Investment Regulations.  Mere cessation of engaging in business in Kosrae State, without meeting such requirements, does not relieve the holder of Kosrae State Foreign Investment Permit from the requirements incident thereto.
Background
Amended by S.L.8-131, Oct. 31, 2005.
Subchapter D. Expatriate Worker Authorizations and Entry Permits; 

Reports; Other Provisions.

Section 15.309.  Expatriate Worker Authorizations and Entry Permits.  Sections 210, 211, and 212 of the FSM Foreign Investment Act and the provisions of the FSM Foreign Investment Regulations issued pursuant to those provisions, sets forth the entitlements to expatriate worker authorizations (EWAs’) and entry permits.  The Director will work with the FSM Immigration Department, as needed, to assist the holder obtain any necessary EWA.

Section 15.310.  Reports by holders of Kosrae State Foreign Investment Permits.
(1)
The holder of any Kosrae State Foreign Investment Permit shall submit to the Director such reports concerning the foreign investment as the Director may prescribe in the Kosrae State Foreign Investment Regulations.  Details of the information required, the reasons for the requirements, and the frequency and form of such reports shall be set forth in the Kosrae State Foreign Investment Regulations.

(2)
Any change in foreign ownership of an investment for which a Kosrae State Foreign Investment Permit has been issued which results in ownership of a substantial ownership interest by a noncitizen who does not meet the character criteria shall be reported immediately to the Director, who may take such action as the Director considers appropriate in respect of the Kosrae State Foreign Investment Permit, including its cancellation if appropriate under the provisions of Section 15.308 of this Chapter.


Background
Amended by S.L.8-131, Oct. 31, 2005.

Section 15.311. Reports by the Director.

(1) 
The Director shall publish information annually, in such form and detail as may be prescribed in the Kosrae State Foreign Investment Regulations, concerning the extent of foreign investment in Kosrae State.

(2)
The Director shall be guided by the provisions of Section 215 of the FSM Foreign Investment Act, and by the provisions of the FSM Foreign Investment Regulations issued thereunder, concerning reports to be submitted by States to the FSM National Government regarding foreign investment.

Section 15.312.  Guarantees and entitlements regarding foreign investments. 

(1)
The Director shall be guided by, and shall take no action inconsistent with, the provisions of Sections 216 and 217 of the FSM Foreign Investment Act, or with any provisions of the FSM Foreign Investment Regulations issued thereunder, concerning compulsory acquisition of foreign investment property and transfers of earnings and capital relating to foreign investments.


(2)
Upon payment of such additional fees as the Director may prescribe for this purpose, the holder of a Kosrae State Foreign Investment Permit shall be entitled, for 5 years, to an exemption from any future changes in the Kosrae State transaction and sales tax rates and similar rules applicable to the business entity to which the Permit applies.

(3)
Subject to the provisions of both the FSM Foreign Investment Act, and this Chapter, and subject to regulations promulgated pursuant to those provisions, the Government of Kosrae State shall not take action, or permit any subsidiary political unit within Kosrae State to take action, that would result in a foreign investor being given treatment that is less favorable than the treatment given to citizens engaging in business in Kosrae State.

Section 15.313.  Injunction and penalties. 
(1)
Where, on application by the Attorney General, the Kosrae State Court is satisfied that a noncitizen has acted, or is about to act, in contravention of the provisions of the FSM Foreign Investment Act, the provisions of this Chapter, the provisions of the FSM Foreign Investment Regulations, or the provisions of the Kosrae State Foreign Investment Regulations, the court may impose an injunction on any such action.  The Attorney General shall provide to the concerned noncitizen(s) at least two business days’ prior notice of an intention to file such an application with the court. 
(2)
If the Director determines that any person has failed or refused to comply with requirements imposed under or pursuant to the FSM Foreign Investment Act, this Chapter, the FSM Foreign Investment Regulations, or the Kosrae State Foreign Investment Regulations, the Director may, in addition to initiating action under subsection (1) above, 

(a)
suspend or cancel a Kosrae State Foreign Investment Permit pursuant to Section 15.308 of this Chapter;

(b)
impose such administrative fines and penalties as may be prescribed in the FSM Foreign Investment Regulations or in the Kosrae State Foreign Investment Regulations; or

(c )
initiate measures for the imposition of criminal or civil penalties as described in Section 15.313(3)  below or in other laws of Kosrae State.

(3 )
Any person guilty of willfully contravening the provisions of Section 15.304 of this Act shall, upon conviction  be subject to the following penalties: 
 

(a)
in the case of an individual, the imposition of a civil fine in an amount up to $10,000 per incident;

(b)
in the case of a legal entity, the imposition of a civil fine in an amount up to $50,000 per incident;

(c)
in any case, the forfeiture to the Kosrae State Government of assets or property rights in any business entity engaging in business in contravention of this Chapter; provided, however, that the value of such assets or property so forfeited shall not be unreasonable in relation to the illegal behavior and injury it caused. The Attorney General shall file and prosecute an action for the imposition of civil penalties in the appropriate court.
Background
Amended by S.L.8-131, Oct. 31, 2005.
Section 15.314.  Judicial Review.  A decision by the Director pursuant to Section 15.307 of this Chapter regarding an application for a Kosrae State Foreign Investment Permit may be appealed by the applicant.  The notice of any such appeal shall be filed with the Kosrae State Court within 30 days of receipt of notice of the Director’s decision.  A copy of any such notice shall also be served on the Attorney General of Kosrae State and the Director.  Such appeals shall be made under applicable rules of civil procedures.


Section 15.315.  Confidentiality.  In carrying out the responsibilities imposed by this Chapter regarding the regulation of foreign investment in Kosrae State, the Director shall maintain the confidentiality of any sensitive business information relating to a particular foreign investor or prospective foreign investor, if so requested by such person; provided, however, that this provision shall not prevent the Director from disclosing information upon order of a court or pursuant to other laws and regulations of Kosrae State of the FSM or as necessary to enforce this law.

Background
Amended by S.L.8-131, Oct. 31, 2005.


Section 15.316.  Enforcement.
(1) Primary responsibility for the enforcement of this Chapter shall be placed in the Attorney General of Kosrae and, as to criminal sanctions provided in Section 13.526 of this Act, in appropriate law enforcement authorities within Kosrae State.

(2) In carrying out the responsibility imposed by this Chapter, the Director may require the attendance of any citizen or noncitizen at a meeting or hearing conducted by the Director and may require such persons to testify or to produce at, before, or after such meeting or hearing documents, information, and things relevant to enforcement of the provisions of this Chapter.

(3) The Director shall promulgate the regulations necessary to implement this Chapter, which regulations shall have the force and effect of law.

Chapter 4. Notaries Publictc "Chapter 4. Notaries Public" \l 3
Section 15.401. Appointment; term; removal; reporting of change of status.tc "Section 15.401. Appointment, term, removal, reporting of change of status." \l 5
(1) The Governor may commission a notary public for the State when he finds it necessary for the public good and convenience.

(2) The term of office of a notary public is two years from the date of his commission, unless sooner removed by the Governor on recommendation of the Attorney General made on a finding of cause following a hearing. A cause for removal is a change in a notary's office, occupation, or employment which in the Governor's judgment renders the holding of a commission no longer necessary for the public good and convenience.

(3) A notary public promptly notifies the Attorney General of a change in his office, occupation, or employment. 

Section 15.402. Regulation.tc "Section 15.402. Regulation." \l 5 By regulation the Attorney General provides for the commission and duties of a notary public and the administration of this chapter. 

Section 15.403. Application; qualifications; oath.tc "Section 15.403. Application, qualifications, oath." \l 5
(1) Except as otherwise provided in this chapter, a person applies for a commission as notary public to the Attorney General with two letters of recommendation. A person commissioned a notary public is at the time of commission: of good character, at least twenty five years of age, and a domicilxe "domicil"iary who has resided in the State for three years.

(2) Upon commission as a notary public a person takes and subscribes an oath for the faithful discharge of his duties. 

Section 15.404. Filing and certification of commission, seal and signature.tc "Section 15.404. Filing and certification of commission, seal and signature." \l 5
(1) A person commissioned a notary public pursuant to this chapter promptly files a literal or photostatic copy of the commission, an impression of his seal, and a specimen of his official signature with the Clerk of Courts. The Clerk authenticates the official character of an act of a notary public whose commission, impression of seal, and specimen of official signature he has received.

(2) The Clerk of Courts receives a fee of one dollar for the filing of a copy of a commission and a fee of twenty-five cents for filing a certificate of authentication. 

Section 15.405. Bond.tc "Section 15.405. Bond." \l 5
(1) The Governor may [require] that, before entering upon the duties of office, a notary public execute at his own expense a formal surety bond in an amount not exceeding one thousand dollars. 

(2) The Government is the obligee of a bond.  The conditions of the bond are that the notary public truly and faithfully performs the duties of office and duties and acts undertaken or performed by the notary public by virtue of color of office. The surety on a bond is a surety company approved by the Governor.  The notary public by accepting his commission, and the surety company by issuing the bond, agree and appoint the Governor as an agent to accept service of process on their behalf. The Office of the Attorney General has custody of a bond, informing the Clerk of Courts that the bond is in its custody and in proper form. 

(3) For the misconduct of a notary public or breach of a condition of a bond a notary public and the surety of the bond are liable to the party injured thereby for all damages sustained who has a right of action in his own name on the bond. 

Section 15.406. Compliance with chapter.tc "Section 15.406. Compliance with chapter." \l 5 A person qualified to act as a notary public does not enter upon the duties of office or offer or assume to perform a duty until he has fully complied with this chapter. 

Section 15.407. Scope.  A notary public exercises his duties only within the State. A person commissioned as a notary public outside the State may not act as a notary public in the State. tc "Section 15.407. Scope.; A notary public exercises his duties only within the State. A person commissioned as a notary public outside the State may not act as a notary public in the State. " \l 5
Section 15.408. Powers and duties.tc "Section 15.408. Powers and duties." \l 5 A duly authorized notary public has the power and duty to administer an oath or affirmation, receive proof and acknowledgement of a writing, and present and protest commercial paper. 

Section 15.409. Seal.tc "Section 15.409. Seal." \l 5
(1) A notary public has a seal of office, which may be a rubber stamp or impression seal, on which appears his name and the words "notary public" and "State of Kosrae". He authenticates an official act, attestation, certificate and instrument with the seal. 

(2) Upon resignation, death, expiration of term of office without reappointment, removal from or abandonment of office, or change of residence from the State, he immediately delivers his seal to the Attorney General who defaces or destroys it. By failing for sixty days to comply with paragraph (1) a notary public or his executor forfeits to the State an amount not exceeding two hundred dollars, for recovery in an action brought by the Attorney General on the State's behalf. 

Section 15.410. Records.tc "Section 15. 410. Records;." \l 5
(1) A notary public records at length in a book of records an act, protest, deposition, or other act noted by him or done in his official capacity. A certificate granted by him is under his hand and notarial seal and is evidence of a transaction. 

(2) A notary public deposits with the Clerk of Courts his records of each year on the thirtieth day of June, or upon his resignation, death, expiration of term of office, removal from or abandonment of office, or change of residence from the State. 

(3) By failing for sixty days to comply with paragraph (2) the notary public or his executor forfeits to the State not less than ten nor more than one hundred dollars, for recovery in an action brought by the Attorney General on behalf of the State. 

Section 15.411. Feestc "Section 15.411. Fees" \l 5.

(1) Except as provided in subsection 2, a notary public is entitled to receive the following fees:

(a) noting the protest of mercantile paper, one dollar;

(b) a notice and certified copy of protest of mercantile paper, one dollar; 

(c) noting a protest other than of mercantile paper, two dollars; 

(d) a notice and certified copy of protest other than of mercantile paper, two dollars; 

(e) a deposition or official certificate, two dollars; 

(f) administration of an oath, including the certificate of oath, twenty-five cents; 

(g) affixing the certificate of an oath to a duplicate original instrument in excess of four, fifteen cents; 

(h) taking an acknowledgment, fifty cents for each signatory; and 

(i) affixing his certificate of acknowledgment to a duplicate original, beyond one of an instrument acknowledged before him, in excess of one, twenty-five cents for each person making the acknowledgment.

(2) A notary public who is an employee of the national government or the Government and is permitted to perform services as a notary public during the working hours for which he receives compensation is not entitled to receive a fee for services performed as notary public during those hours or for services performed at another time in connection with, or in aid of, the employment. 

Chapter 5. Private Employment of Noncitizenstc "Chapter 5. Private Employment of Noncitizens" \l 3
Section 15.501. Definitionstc "Section 15.501. Definitions" \l 5. In this chapter:

(1) "available" is able to be in the State on the date the employer states the worker begins work. 

(2) "Office" is the Department of Administration and Finance. 

(3) "Director" is the Director of the Department of Administration and Finance. 

(4) "employee" a noncitizen worker, including a person acting in a professional, managerial, or executive capacity. 

(5) "employer" is an individual, partnership, association, or corporation hiring employees and any individual who has in his employ a domestic servant, but does not include government. 

(6) "temporary employee" is an employee employed within the State for a period less than ninety days or as otherwise stated by this chapter.

Background

Subsections (2) and (3) were amended by State Law 7-1.  

Section 15.502. Preferencetc "Section 15.502. Preference" \l 5. A citizen has preference in employment in an industry or occupation for which the citizen is qualified and available. A noncitizen may be employed only to supplement the labor force of available and qualified citizens. An employer employs a noncitizen in accordance with this chapter and regulations issued pursuant hereto, except that this chapter and regulations issued under this chapter do not apply to temporary employees. If an employer finds that he needs the services of a temporary employee a period longer than ninety days, he applies to the Office for an extension of the exemption. The Office may grant the extension for an additional period of time not to exceed ninety days. The Office may grant more than one extension, but the cumulative residence of a temporary employee in a temporary employee status may not exceed one hundred eighty days. 

Section 15.503. Procedure.tc "Section 15.503. Procedure." \l 5
(1) An employer who wants to employ a noncitizen applies to the Office, stating the place and nature of the employer's business, the occupational qualifications of the employee, the wages to be paid, the date on which the employee would begin work, and other information which the Office may require by regulation.

(2) Upon receipt of an application the Office attempts to fill the position stated in the employer's application by referral of qualified available citizens registered with the Office. If no qualified available citizens are registered with the Office, the Office publicizes the position in a manner reasonably calculated to reach qualified persons. A noncitizen may not take a position until the Office has publicized the position for thirty days. 

(3) If the Office finds thirty days following publication that there is no occupationally qualified citizen available to fill the position, the Office determines whether the employment of a noncitizen would be in the public interest and, if so, establishes the duration and conditions of employment. The employer and the Government enter into an agreement authorizing the employer to employ a noncitizen pursuant to an employment contract approved by the Office. The agreement is signed by the Director, as Government representative, and by the employer. The agreement contains the following provisions, in addition to any other provision the Office deems necessary:

(a) a statement that the employer requires a noncitizen employee for immediate employment; 

(b) the salary to be paid; 

(c) a statement that the employer agrees to comply with employment conditions established by law and regulation; 

(d) the date on which the employer is required to attempt to fill the position with a citizen by filing a new application with the Office; 

(e) a copy of the employment contract of the employee; and 

(f) a statement of the employer's responsibility for noncitizen's return transportation to his place of origin.

(4) Upon execution of an agreement the Office sends a copy of the agreement to the national government and registers the agreement by number. The Office maintains a registry of all agreements. 

(5) The Office provides a noncitizen employee with a copy of its agreement with the employer and an identification certificate containing: 

(a) the employer's name;

(b) the job classification of the employee;

(c) the legal residence, country of origin and citizenship of the employee; and

(d) the expiration date of the employee's employment contract.

A noncitizen is not employed unless he possesses an identification certificate and a noncitizen keeps the certificate on his person at all times. A noncitizen is employed only for the work stated in his employment contract. 

(6) Before a noncitizen enters the State for employment:

(a) the employee presents to the Office his sworn affidavit, and such other evidence as the Office may require, indicating a minimum of two years experience in the field of work for which he is taking employment, his marital status, and, if married, the name of the spouse, number and ages of dependent children and the addresses of the spouse and dependent children. The employee also certifies that he has not been convicted of a felony or any other crime involving moral turpitude. 

(b) the employer of a noncitizen employee presents to the Office a copy of the contract of employment, which includes a statement of position, the duration of the contract, location of work, weekly work schedule, wages for regular and overtime work, deductions for living costs, and other information or provisions required by the Office.

(7) A noncitizen may not leave the employment and take employment with another employer during the term of the contract, unless the employer to whom the employee is under contract has first filed with the Office a written release and the Office has pursuant to this chapter executed an agreement with the prospective employee. 

Section 15.504. Employer's recordstc "Section 15.504. Employer's records" \l 5. An employer keeps, and presents immediately upon demand to the Office, a current record of:

(1) the name, address, age and legal residence of each employee; 

(2) the classification and wage rate of each employee;

(3) payrolls showing the number of hours the employee has worked each week, and the compensation earned and deductions made for each employee; 

(4) the education and experience of each employee; 

(5) the number of employment-related accidents, names of the injured, and the employer's actions regarding an injured employee; 

(6) the number and types of illnesses suffered by employees and the treatment provided, including whether hospitalization occurred; 

(7) the citizenship, country of origin, and expiration date of the employment contract of each employee; and 

(8) a copy of the agreement authorizing the employment of the employee. 

Section 15.505. Enforcement.tc "Section 15.505. Enforcement." \l 5
(1) The Office may conduct investigations and hearings to enforce this chapter. In connection with a hearing or investigation, the Office may subpoena witnesses, records, and documents. 

(2) Upon receiving an affidavit by a person stating a violation of this chapter or regulations issued pursuant thereto, the Office investigates the complaint, holding public or closed hearing as it deems appropriate. 

Section 15.506. Current listingtc "Section 15.506. Current listing" \l 5. An employer who is employing a noncitizen when the Code takes effect informs the Office in writing within thirty days of: 

(1) the name, citizenship, and country of origin of the employee; and 

(2) the expiration date of the employee's employment contract.

Within thirty days of receipt of the information the Office provides the employee with an identification certificate if his employment is consistent with this Chapter and otherwise lawful. 

Section 15.507. Citizen employee benefits.tc "Section 15.507. Citizen employee benefits." \l 5 The Government does not enter into a contract whose primary purpose is the construction of a building, airport, road, harbor, or any other thing, unless the contract provides that if the contractor utilizes noncitizen labor in the construction and, if the contractor provides either transportation, lodging or lodging expenses, or room or board expenses to an employee, then the contractor provides the same benefits to citizen employees, except to a citizen employee who maintains his principal place of residence within reasonable commuting distance of the place of employment. 

Cross-reference: 

Generally for offense see Section 13.527.

Chapter 6. Personal Property Foreclosure

tc "Chapter 6. Personal Property Foreclosure" \l 3
Section 15.601. Definitionstc "Section 15.601. Definitions" \l 5. In this chapter:

(1) "creditor" is a creditor, seller, lessor, or person having rights in the property as security pursuant to an agreement subject to this chapter. 

(2) "debtor" is a debtor, buyer, lessee, or person having equity in the property pursuant to an agreement subject to this chapter. 

Section 15.602. Application of chaptertc "Section 15.602. Application of chapter" \l 5. This chapter applies to an agreement in any form the intent of which is to give rights in personal property, including a house on land not owned individually or entirely by the party purporting to give an interest in the house, as security for the performance of an obligation, including, a pledge, conditional sales agreement, chattel mortgage, or lease pursuant to which ownership of personal property is to pass upon completion of the lease. 

Section 15.603. Obligationtc "Section 15.603. Obligation" \l 5. A debtor and a creditor have an obligation to exercise their rights in the property in good faith with regard for the rights of the other. Each uses reasonable care in the custody and preservation of the property while in his possession. 

Section 15.604. Non-compliance by creditortc "Section 15.604. Non-compliance by creditor" \l 5. If a creditor fails to comply with this chapter, a court may by order restrain disposition of the property in a civil action upon terms and conditions it may set. If a creditor has taken or disposed of property in a manner inconsistent with this chapter, a debtor may recover his actual resulting damages which are in no event less than one fourth of the sum of all payments which he has made pursuant to the agreement with interest at six percent a year. 

Section 15.605. Waivertc "Section 15.605. Waiver" \l 5. An act or agreement of the debtor before or at the time of the making of an agreement, or a provision or statement by the debtor, in an agreement does not constitute a valid waiver of a provision of this chapter, except that an agreement may provide that, if a debtor is in default for twenty days or more, the creditor may take the property without notice. 

Section 15.606. Foreclosure proceduretc "Section 15.606. Foreclosure procedure" \l 5. Foreclosure of rights of a debtor pursuant to an agreement subject to this chapter may occur only after default by one of the methods provided in this chapter. 

Section 15.607. Nonjudicial foreclosure: property in possession of debtortc "Section 15.607. Nonjudicial foreclosure, property in possession of debtor" \l 5. If the property is in the possession of the debtor: 

(1) If an agreement provides that the creditor may take property if a debtor is in default for twenty days or more and the debtor is in default, a creditor may take possession of the property without notice, if this can occur without a breach of the peace. The creditor retains possession of the property for a period of twenty days, during which a debtor may redeem the property as provided in this section. After the period, without redemption, a creditor may hold the property as his own subject to the provisions of Section 15.609. 

(2) If an agreement does not contain a provision for a taking without notice, a creditor, not more than forty or fewer than twenty days before a taking, gives written notice of default to a debtor. The notice states the default and the period at the end of which the creditor will take the property. The notice may be by personal service on the debtor or by leaving it at his usual place of abode or business with a person of sound mind not less than eighteen years of age. If the person who receives the notice is unable to read the notice, the deliverer orally explains it to him, if practicable, in a language understood by the receiver. 

(3) If after notice the debtor does not perform an obligation regarding which he is in default before the day stated in the notice for taking, the creditor may take possession of the property if this can occur without a breach of the peace. 

(4) If the taking of property can not occur without a breach of the peace, the foreclosure proceeds only by civil action pursuant to the judicial foreclosure provisions of this chapter. This chapter does not authorize a violation of law. 

(5) This section does not affect the right of a creditor to proceed simultaneously pursuant to Section 6.2405 or limit the power of the Court to order a sale authorized by Section 6.2405 on terms or notice it may direct. 

Section 15.608. Nonjudicial foreclosure: property in possession of creditortc "Section 15.608. Nonjudicial foreclosure: property in possession of creditor" \l 5. If the property is in the possession of the creditor: 

(1) Not more than forty nor less than twenty days before foreclosing on the property a creditor gives written notice to the debtor of the creditor's intention to foreclose. The notice states the default and the period at the end of which foreclosure of the property will occur. Notice is in accordance with Section 15.607(2). 

(2) If after notice a debtor does not perform an obligation on which he has defaulted before the day stated in the notice of foreclosure, a creditor may hold the property as his own subject to the provisions of Section 15.609. 

Section 15.609. Procedure.tc "Section 15.609. Procedure." \l 5
(1) If at the time of the taking or foreclosure a debtor pursuant to this chapter has paid at least half of the principal due pursuant to an agreement, a creditor sells the property at public auction not more than ninety days after the taking or foreclosure. A creditor gives a debtor not less than ten days written notice of the sale in the manner provided in Section 15.607, not sooner than expiration of the twenty day retention period provided in Section 15.607, if the taking occurred pursuant to that section. The creditor posts notice of the sale in at least three conspicuous places within the State at least five days before the sale and makes a good faith attempt to obtain fair value for the property at the sale. A creditor may bid for the property at the sale in good faith. 

(2) Application of the proceeds of the sale is in the following order:

(a) the payment of the reasonable expenses of sale;

(b) the payment of the reasonable expenses of taking, keeping and storing the property; and 

(c) the satisfaction of the balance due under the agreement.

The creditor pays a sum remaining after the satisfaction of claims to the debtor. If the proceeds of the sale are not sufficient to defray the reasonable expenses of sale and the reasonable expenses of taking, keeping and storing the property and the balance due under the agreement, the creditor may recover the deficiency from the debtor or a person who has succeeded to the debtor's obligations.

(3) If at the time of the taking or foreclosure a debtor has not paid at least half of the principal due under the agreement, the creditor has the option of:

(a) notifying the debtor in the manner provided in Section 15.607 of his election to retain the property as his own without obligation to account to the debtor, discharging the debtor of all obligations arising from the agreement; or 

(b) selling the property pursuant to subsection 1 and applying the proceeds as provided in subsection (2) with a right to recover a deficiency.

(4) During the twenty day retention period provided in Section 15.607 and at any other time before a creditor has disposed of the property or before the debtor's obligation has been discharged pursuant to this section, a debtor may redeem the property by tendering fulfillment of all obligations arising from the agreement as of the tender and payment of expenses reasonably incurred by the creditor in taking, keeping and storing the property and in arranging for sale. Upon tender a debtor is entitled to take possession of the property and to continue in the performance of the agreement as if default had not occurred. Upon written demand given by the debtor to the creditor in the manner provided in Section 15.607, a creditor furnishes to the debtor a written statement of the sum due pursuant to the agreement and the expenses of taking, keeping and storing the property and arranging for the sale. By his failure to furnish the statement within a reasonable time after demand a creditor forfeits to the debtor five dollars and is liable to him for all damages suffered because of the failure. 

Title 16.  FAMILY AND MINORS

Part I.  Familytc "Part I.  Family" \l 3
Chapter 1.  Marriagetc "Chapter 1.  Marriage" \l 4
Section 16.101. Requisites of marriage contracttc "Section 16.101. Requisites of marriage contract" \l 5.

(1) A marriage performed in the State is valid, if:

(a) The male at the time of marriage is at least eighteen years of age and the female at least sixteen years of age, and, if the female is less than eighteen years of age, the marriage has the consent of at least one of the female's parents or her guardian; 

(b) Neither party has a lawful living spouse; and 

(c) An ordained minister performs a marriage ceremony in the presence of at least two witnesses.

(2) The parties may pay a fee to the person performing the marriage ceremony. 
Background

Amended by State Law 6-62.
Section 16.102. Licensetc "Section 16.102. License" \l 5. If in his judgment the parties are free to marry, the Governor grants a license for a marriage in which either party is a non-domiciliary upon the filing of a license application and the payment of a twenty dollar fee. Before performing a marriage ceremony the performing party assures that compliance with Section 16.101 has occurred and that the parties have received a medical clearance from the Department of Health Services. 

Section 16.103. Marriage certificatetc "Section 16.103. Marriage certificate" \l 5. A person makes and preserves a record of each marriage performed by him, showing the parties married, their places of residence and the date of marriage, and delivers to the bride immediately after the ceremony a marriage certificate, signed by him, the marriage witnesses, and the parties married. Within ten days after the marriage he sends a copy of the marriage certificate to the Division of Planning and Statistics. The Governor prepares a marriage certificate form, which shall include spaces to state the married names of the bride and groom. The married names for the bride and groom, as stated on the marriage certificate form, shall constitute their legal names from the date of the marriage thereon, without any further action by the Court. If a form is not available, a person performing a marriage provides the bride with a certificate conforming to this section and the Division of Planning and Statistics with a copy of the certificate.

Background

Amended by State Law 7-1; and by S.L. 8-21
Chapter 2. Willstc "Chapter 2. Wills" \l 4
Section 16.201. Willstc "Section 16.201. Wills" \l 5. An adult of sound mind may validly dispose of property by will in the three following ways, subject to the limitations in this chapter: 

(1) a written witnessed will; 

(2) an oral will; and [or]

(3) a self-written unwitnessed will.

A will disposes only of property which at the time of his death the testator has a right to dispose of without the consent of another person. 

Section 16.202. Written witnessed will.tc "Section 16.202. Written witnessed will." \l 5 A written witnessed will bears the signatures of the testator and of at least two attesting witnesses. The testator signifies to the attesting witnesses that the instrument is his will and, in the presence of the witnesses:

(1) either signs the will; 

(2) acknowledges his signature already appearing on the will; or

(3) at his direction and in his presence has someone else sign his name on the will on his behalf. 

Section 16.203. Self-written unwitnessed willtc "Section 16.203. Self-written unwitnessed will" \l 5. In a valid self-written unwitnessed will the signature and all material provisions of the will are in the testator's handwriting which two witnesses verify, if later contested. A witness to the writing or signing of the will is not required. 

Section 16.204. Oral willtc "Section 16.204. Oral will" \l 5. An oral will is valid only if made by a person in imminent peril of death, whether from illness or otherwise, and if:

(1) The testator dies as a result of the peril.

(2) The testator declares it to be his will before two disinterested witnesses and the Court receives the will for probate within six months following the testator's death unless for good cause the Court permits it to be submitted later.

An oral will may dispose of personal property only and to an aggregate value not exceeding one thousand dollars. An oral will neither revokes nor changes an existing written will. 

Section 16. 205. Witnesstc "Section 16. 205. Witness" \l 5.

(1) A person competent to be a witness by Court rule may be an attesting witness to a will. 

(2) An attesting witness is interested if the will provides him a personal beneficial interest. 

(3) A will is valid although attested by an interested witness. Unless two disinterested witnesses also attest a will, an interested witness forfeits that portion of the provision made for him in the will which exceeds in value, at testator's death, what he would have received if the testator died intestate. 

Section 16.206. Wills executed outside the Statetc "Section 16.206. Wills executed outside the State" \l 5. A will executed outside the State in a manner provided by (1) this chapter, (2) the law of the place of its execution, or (3) the law of the testator's .domicile at the time of its execution, has the same force and effect in the State as if executed in the State in compliance with this chapter. 

Section 16.207. Application.tc "Section 16.207. Application." \l 5 This chapter does not apply to wills executed before the Code takes effect. 

Chapter 3.  Supporttc "Chapter 3.  Support" \l 4
Section 16.301. Definitionstc "Section 16.301. Definitions" \l 5. In this chapter:

(1) "District attorney" is the public official in the appropriate place who has the duty to enforce criminal laws relating to the failure to provide for the support of a person. 

(2) "Duty of support" is a duty of support whether imposed or imposable by law or by order, decree, or judgment of a court, whether interlocutory or final or whether incidental to an action for divorce, separation, separate maintenance, or otherwise, and includes the duty to pay arrearages of support past due and unpaid. 

(3) "Initiating state" is a state in which a proceeding pursuant to this or a substantially similar reciprocal law is commenced. 

(4) "Initiating court" is the court in which a proceeding is commenced. 

(5) "Law" includes both common and statutory law. 

(6) "Obligee" is a person, including a state or political subdivision, to whom a duty of support is owed, or a person, including a state or political subdivision, that has commenced a proceeding for enforcement of an alleged duty of support or for registration of a support order. It is immaterial whether the person to whom a duty of support is owed is a recipient of public assistance. 

(7) "Obligor" is a person owing a duty of support or against whom a proceeding for the enforcement of a duty of support or registration of a support order is commenced. 

(8) "Register" is to file in the registry of foreign support orders. 

(9) "Registering court" is the court where a support order of a rendering state is registered. 

(10) "Rendering state" is a state in which a court has issued a support order for which registration is sought or granted in the court of another state. 

(11) "Responding court" is the court in which the responsive proceeding is commenced. 

(12) "Responding state" is a state in which any responsive proceeding pursuant to the proceeding in the initiating state is commenced. 

(13) "State" includes a state of the Federated States of Micronesia, or state, territory, or possession of the United States, the District of Columbia, the Commonwealth of Puerto Rico, and a foreign jurisdiction in which this or a substantially similar reciprocal law is in effect. 

(14) “Support order" is a judgment, decree, or order of support in favor of an obligee, whether temporary or final, or subject to modification, revocation, or remission, regardless of the kind of action or proceeding in which it is entered. 

Section 16.302. Other remedytc "Section 16.302. Other remedy" \l 5. The remedies provided herein are in addition to and not in substitution for any other remedy. 

Section 16.303. Obligee's presence; or residence.tc "Section 16.303. Obligee's presence, or residence." \l 5 A duty of support arising pursuant to applicable law binds an obligor present in the State regardless of the presence or residence of the obligee. 

Section 16.304. Interstate rendition.tc "Section 16.304. Interstate rendition." \l 5 The Governor may:

(1) demand of the governor of a state the surrender of a person found in that state who is charged criminally in the State with the failure to abide by an order of the Court ordering him to provide for the support of a person; or 

(2) surrender on demand by the governor of another state a person found in the State who is charged criminally in that state with failing to provide for the support of any person. 

Section 16.305. Investigation.tc "Section 16.305. Investigation." \l 5
(1) Before making the demand upon the governor of a state for the surrender of a person charged criminally in the State with the failure to abide by an order of the Court ordering him to provide for the support of a person, the Governor may require the Attorney General to certify that the obligee has initiated proceedings for support pursuant to this chapter sixty days prior thereto or that institution of a proceeding would not be effective. 

(2) If, under a substantially similar act, the governor of another state makes a demand upon the Governor for the surrender of a person charged criminally in that state with failure to provide for the support of a person, the Governor may require the Attorney General to investigate the demand and to report to him whether proceedings for support have been initiated or would be effective. If it appears to the Governor that a proceeding would be effective but has not been initiated, he may delay honoring the demand for a reasonable time to permit the initiation of a proceeding. 

(3) If proceedings have been initiated, and the person demanded has prevailed in the proceedings, the Governor may decline to honor the demand. If the obligee prevailed and the person demanded is subject to a support order, the Governor may decline to honor the demand if the person demanded is complying with the support order. 

Section 16.306 Choice of law.tc "Section 16.306 Choice of law." \l 5 Duties of support are those imposed under the laws of a jurisdiction where the obligor was present for the period during which support is sought. There is a presumption that the obligor was present in the responding jurisdiction during the period for which support is sought unless otherwise shown. 

Section 16.307. Right of jurisdiction furnishing support.tc "Section 16.307. Right of jurisdiction furnishing support." \l 5 If a state or a political subdivision thereof furnishes support to an individual obligee, it has the same right to initiate a proceeding pursuant to this chapter as the individual obligee for the purpose of securing reimbursement for support furnished and of obtaining continuing support. 

Section 16.308. Enforcementtc "Section 16.308. Enforcement" \l 5. A duty of support, including the duty to pay arrearages, is enforceable by an action pursuant to this chapter, including a proceeding for contempt. The defense that the parties are immune to suit because of their relationship as husband and wife or parent and child is not available to the obligor. 

Section 16.309. Jurisdiction.tc "Section 16.309. Jurisdiction." \l 5 The Court has jurisdiction of a proceeding pursuant to this chapter. 

Section 16.310. Complaint for support.tc "Section 16.310. Complaint for support." \l 5
(1) A verified complaint states the name and, so far as known to the obligee, the address and circumstances of the obligor and the person for whom he seeks support and all other pertinent information required by Court rule. The obligee may include in or attach to the complaint information which may help in locating or identifying the obligor, including a photograph of the obligor, a description of any distinguishing marks on his person, other names and aliases by which he has been or is known, the name of his employer, his fingerprints, and his social security number. 

(2) The Court does not decline or refuse to accept and forward the complaint on the ground that it should be filed with some other court where there is pending another action for divorce, separation, annulment, dissolution, habeas corpus, adoption or custody between the same parties or where another court has already issued a support order in some other proceeding and has retained jurisdiction for its enforcement. 

Section 16.311. Attorney Generaltc "Section 16.311. Attorney General" \l 5. If the State is acting as an initiating state, the Attorney General, upon the Court's request, represents the obligee in a proceeding pursuant to this chapter. 

Section 16.312. Minor.tc "Section 16.312. Minor." \l 5 A person having legal custody of a minor may execute and file a complaint on behalf of a minor obligee without appointment as guardian ad litem. 

Section 16.313. Duty of initiating court.tc "Section 16.313. Duty of initiating court." \l 5 If an initiating court finds that the complaint sets forth facts from which it may determine that the obligor owes a duty of support and that a court of the responding state may obtain jurisdiction of the obligor or his property, it so certifies and causes three copies of the complaint and its certificate and one copy of this chapter to be sent to the responding court. Certification is in accordance with the requirements of the initiating state. If the name and address of the responding court is unknown and the responding state has [an] information agency comparable to that established in the initiating state, it causes the copies to be sent to the state information agency or other proper official of the responding state, with a request that the agency or official forward them to the proper court and that the court of the responding state acknowledge their receipt to the initiating court. 

Section 16.314. Costs; feestc "Section 16.314. Costs, fees" \l 5. An initiating court does not require payment of either a filing fee or other costs from the obligee but may request the responding court to collect fees and costs from the obligor. A responding court does not require payment of a filing fee or other costs from the obligee but it may direct that all fees and costs requested by the initiating court and incurred when acting as a responding state, including fees for filing of pleadings, service of process, seizure of property, stenographic or duplication service, or other service supplied to the obligor, be paid in whole or in part by the obligor or by the state or political subdivision. These costs or fees do not have priority over amounts due to the obligee. 

Section 16.315. Jurisdiction by arrest.tc "Section 16.315. Jurisdiction by arrest." \l 5 If the Court believes that the obligor may flee, it may:

(1) as an initiating court, request in its certificate that the responding court obtain the body of the obligor by appropriate process; or 

(2) as a responding court obtain the body of the obligor by appropriate process, releasing him upon his own recognizance or upon his giving a bond in an amount set by the Court to assure his appearance at the hearing. 

Section 16.316. Information agency.tc "Section 16.316. Information agency." \l 5
(1) The Office of the Attorney General is the information agency pursuant to this chapter which:

(a) provides to the Court the address of the state information agency of a state which has adopted this or a substantially similar law; 

(b) maintains a register of a list of courts received from a state and transmits a copy thereof promptly to the Court; 

(c) distributes copies of this chapter, an amendment thereto, and a statement of their effective dates to all state information agencies; and 

(d) forwards to the Court a copy of an act it receives from a court or information agency of a state.

(2) If the Attorney General does not know the location of the obligor or his property in the State, he uses all means at his disposal to obtain the information, including but not limited to the examination of an official records. 

Section 16.317. Duties of the Court and State officials.tc "Section 16.317. Duties of the Court and State officials." \l 5
(1) The Attorney General on his own initiative uses all means at his disposal to locate the obligor or his property, and if, because of inaccuracies in the complaint or otherwise, the Court cannot obtain jurisdiction, the Attorney General informs the Court of what he has done and requests the Court to continue the case, pending receipt of more accurate information or an amended complaint from the initiating court. 

(2) If the obligor or his property is not found in the State and the Attorney General discovers that the obligor or his property may be found in another state, he informs the Court. Thereupon the Clerk of Courts forwards the documents received from the court in the initiating jurisdiction to a court or to the information agency or other proper official in the state where the Attorney General believes the property of the obligor to be located with a request that the documents be forwarded to the proper court. All powers and duties provided by this chapter apply to the recipient of the documents so forwarded. If the Clerk of Court forwards documents to another court, he forthwith notifies the Court. 

(3) If the Attorney General has no information as to the location of the obligor or his property, he informs the initiating court. 

Section 16.318. Continuancetc "Section 16.318. Continuance" \l 5. If the obligee is not present at the hearing and the obligor denies owing the duty of support alleged in the petition or offers evidence constituting a defense, the Court, upon request of either party, may continue the case for further hearing and the submission of evidence by both parties by deposition or by appearance before the Court. The Court may designate the judge of the initiating court as a person before whom a deposition may be taken. 

Section 16.319. Self-incriminationtc "Section 16.319. Self-incrimination" \l 5. If at the hearing the obligor is called for examination as an adverse party and he declines to answer upon the ground that his testimony may tend to incriminate him, the Court may require him to answer, in which event he is immune from criminal prosecution with respect to matters revealed by his testimony, except for perjury committed in his testimony. 

Section 16.320. Testimony of spouse.tc "Section 16.320. Testimony of spouse." \l 5 The privilege against the disclosure of communications between husband and wife is inapplicable to proceedings pursuant to this chapter. Husband and wife are competent witnesses and may be compelled to testify to a relevant matter including marriage and parentage, the provisions of contrary law notwithstanding. 

Section 16.321. Rules of evidencetc "Section 16.321. Rules of evidence" \l 5. If an action derives from a support order issued by another court, a certified copy of the order is evidence of the duty of support, subject only to a defense available to an obligor with respect to paternity as set forth in Section 16.325 or to a defendant in an action or a proceeding to enforce a foreign money judgment. The determination or enforcement of a duty of support owed to one obligee is unaffected by an interference by another obligee with rights of custody or visitation granted by a court. 

Section 16.322. Order of supporttc "Section 16.322. Order of support" \l 5. If the responding court finds a duty of support, it may order the obligor to furnish support or reimbursement and subject the property of the obligor to the order. A support order made pursuant to this chapter requires that payment be made to the clerk of courts of the responding state. 

The Court and the Attorney General have the same powers and duties to enforce an order as have those holding corresponding positions in the place in which it was first issued. If enforcement is impossible or cannot be completed in the place in which the order was issued, the Attorney General sends a certified copy of the order to the district attorney of a place in which it appears that proceedings to enforce the order would be effective. The district attorney to whom the certified copy of the order is forwarded proceeds with enforcement and reports the results of the proceedings to the court first issuing the order. 

Section 16.323. Transmittal of support order.tc "Section 16.323. Transmittal of support order." \l 5 The responding court causes a copy of a support order to be sent to the initiating court. 

Section 16.324. Additional powers of responding courttc "Section 16.324. Additional powers of responding court" \l 5. In addition to the foregoing powers, a responding court may subject the obligor to any terms and conditions proper to assure compliance with its orders and in particular:

(1) require an obligor to furnish cash deposit or a bond of a character and amount to be specified by the Court to assure payment of an amount due; 

(2) require an obligor to report personally and to make payments at specified intervals to the clerk of courts; and 

(3) punish under the power of contempt an obligor who violates any order of the court. 

Section 16.325. Paternitytc "Section 16.325. Paternity" \l 5. If the obligor asserts as a defense that he is not the father of the child for whom support is sought and it appears to the Court that the defense is not frivolous, and if both of the parties are present at the hearing or the proof required in the case indicates that the presence of either or both of the parties is not necessary, the Court may adjudicate the paternity issue. Otherwise the Court adjourns the hearing until the paternity issue has been adjudicated. 

Section 16.326. Forwarding of payment and recordstc "Section 16.326. Forwarding of payment and records" \l 5. A responding court has the following duties which may be carried out through the clerk of courts:

(1) to transmit to the initiating court a payment made by the obligor pursuant to an order of the court or otherwise; and 

(2) to furnish to the initiating court upon request a certified statement of all payments made by the obligor. 

Section 16.327. Receipt and disbursal of paymenttc "Section 16.327. Receipt and disbursal of payment" \l 5. An initiating court receives and disburses forthwith a payment made by the obligor or sent by the responding court. This duty may be carried out through the clerk of courts. 

Section 16.328. Stay of proceedingstc "Section 16.328. Stay of proceedings" \l 5. A responding court does not stay the proceeding or refuse a hearing pursuant to this chapter because of a pending or prior action or proceeding for divorce, separation, annulment, dissolution, habeas corpus, adoption, or custody in the State or another jurisdiction. The court holds a hearing and may issue a support order pendente lite. In aid thereof it may require the obligor to give a bond for the prompt prosecution of the pending proceeding. If the other action or proceeding is concluded before the hearing in the instant proceeding and the judgment therein provides for the support demanded in the complaint being heard, the court conforms its support order to the amount allowed in the other action or proceeding. Thereafter the court does not stay enforcement of its support order because of the retention of jurisdiction for enforcement purposes by the court in the other action or proceeding. 

Section 16.329. Application of payment.tc "Section 16.329. Application of payment." \l 5 A support order made by the Court pursuant to this chapter does not nullify, and is not nullified by, a support order made by a court of another state pursuant to a substantially similar act or any other law, regardless of priority of issuance, unless otherwise specifically provided by the Court. Amounts paid for a particular period pursuant to any support order made by a court of another state are credited against the amounts accruing or accrued for the same period under a support order made by the Court. 

Section 16.330. Jurisdictional effecttc "Section 16.330. Jurisdictional effect" \l 5. Participation in a proceeding pursuant to this chapter does not confer jurisdiction upon a court over any of the parties thereto in another proceeding. 

Section 16.331. Interstate application.tc "Section 16.331. Interstate application." \l 5 This chapter applies if both the obligee and the obligor are in the Federated States of Micronesia but in different states. If the court of the state in which the complaint is filed finds that the complaint sets forth facts from which it may be determined that the obligor owes a duty of support and finds that a court of another state of the Federated States of Micronesia may obtain jurisdiction over the obligor or his property, the clerk of courts sends the complaint and a certification of the findings to the court of the state in which the obligor or his property is found. The clerk of courts of the state receiving these documents shall notify the district attorney of their receipt. The district attorney and the court in the state to which the copies are forwarded then have duties corresponding to those imposed upon them when acting for that state as a responding state. 

Section 16.332. Appeal.tc "Section 16.332. Appeal." \l 5 If the Attorney General is of the opinion that a support order is erroneous and presents a question of law warranting an appeal in the public interest, he may:

(1) perfect an appeal to the appellate court if the support order was issued by the Court; or 

(2) if the support order was issued in another state, cause the appeal to be taken in the other state.

In either case, expenses of appeal may be paid on his order from funds appropriated for the Office of the Attorney General.

Chapter 4. 

Birth Certificates

Section 16.401.  Issuance of Birth Certificate.

(1) The Director of Health Services shall issue and certify a Certificate of Live Birth for 

each child born live in Kosrae State Hospital within fourteen (14) days of each birth.  The Director of Health Services shall issue and certify a Certificate of Live Birth for each child born live outside of Kosrae State Hospital within fourteen (14) days of the report of live birth made by the mother of the child, or midwife, other medical personnel or persons present at the birth.

(2) The Certificate of Live Birth shall contain the name of the child as stated, spelled and

 verified by the mother of the child.  The mother of the child shall verify all information to be included on the Certificate of Live Birth.  If the mother is deceased or outside of Kosrae State, the father of the child shall provide the child’s name and spelling, and shall verify all information to be included on the Certificate of Live Birth.  If the father is deceased, not stated, or outside of Kosrae State, another member of the child’s family shall provide the child’s name and spelling, and shall verify all information to be included on the Certificate of Live Birth.

(3) The Director of Health Services shall keep separate records of the information

provided for the Certificate of Live Birth, including but not limited to, the spelling of the child’s name, other information provided, and the name of the person who provided the information and verification.

(4) Within seven (7) days of verification of information and certification, the Director shall 

cause each Certificate of Live Birth to be registered and filed by the Clerk of the Kosrae State Court.  Within seven (7) days of registration and filing, the Director shall cause the child’s mother to be given notice by telephone, fax, or mail of the availability of the Certificate of Live Birth for pickup at Kosrae State Hospital.  If the child’s mother is deceased or not available to pickup the Certificate of Live Birth, the father of the child or another member of the child’s family may pickup the Certificate of Live Birth.

(5) There are no restrictions on the name and spelling to be given to the child to be 

entered on the Certificate of Live Birth.

Section 16.402.  Amendment of Certifcate of Live Birth and Penalties.

(1) Once a Certificate of Live Birth has been registered and filed by the Clerk of the 

Kosrae State Court, the Certificate of Live Birth shall not be amended, altered, or reissued with a different name or spelling, or any different information, for any purpose, except pursuant to a written order entered by the Kosrae State Court.

(2) A duplicate Certificate of Live Birth may be issued by Kosrae State Hospital, only 

with the same name, spelling and information as provided on the original Certificate of Live Birth.  A duplicate Certificate of Live Birth shall be clearly marked as a “Duplicate”.

(3) Any person who falsely makes or materially alters a Certificate of Live Birth, 

following registration and filing, with intent to defraud, is guilty of a category one felony.

(4) Any person who violates paragraphs (1) or (2) is guilty of a category two 

misdemeanor.

Background:  Chapter 4 added by S.L. 8-33. 

Part II. Minorstc "Part II. Minors" \l 3
Chapter 11. Provisions of General Applicabilitytc "Chapter 11. Provisions of General Applicability" \l 4
Section 16.1101. Majority.tc "Section 16.1101. Majority." \l 5 A person becomes of legal age and his minority ends upon reaching the age of eighteen. 

Section 16.1102. Parental controltc "Section 16.1102. Parental control" \l 5. A parent or other person having custody of a minor has the power and duty of parental control of the minor. 

Chapter 12. Child Abusetc "Chapter 12. Child Abuse" \l 4
Section 16.1201. Definitions.tc "Section 16.1201. Definitions." \l 5 In this chapter:

(1) "Abuse" means a case in which a minor exhibits evidence of skin bruising, bleeding, sexual molestation, burns, fracture of bone, subdural hematoma, soft-tissue swelling, and the condition or death is not justifiably explained, the history given concerning the condition or death is at variance with the degree or type of the condition or death, or the circumstances indicate that the condition or death may not be the product of an accidental occurrence. 

(2) "Person" includes a physician, dentist, intern, health assistant, medex, nurse, practical nurse, schoolteacher, school official, day care worker, or police officer. 

Section 16.1202. Report.tc "Section 16.1202. Report." \l 5 A person examining, attending, teaching or treating a minor and having reason to believe that the minor has had serious injury or injuries, either physical or mental, inflicted upon him as a result of abuse, reports the matter promptly to the Office of the Attorney General, or in the case of a Department of Health Services employee, to the Director who promptly makes the report to the Office of the Attorney General. If the person attending a child is a school teacher or other school official, he reports the abuse to his supervisor who promptly reports to the Office of the Attorney General. The report is in writing, whether initially or following an initial oral report, and states the minor's name, age, address, and parents or other person known to be responsible for the minor and the nature and extent of the minor's injuries, including evidence of previous injuries, and other information which the maker of the report believes might be helpful in establishing the cause of the injuries and the identity of the person responsible for the abuse.

Cross-reference: 

For offense see Section 13.614.

Section 16.1203. Immunitytc "Section 16.1203. Immunity" \l 5. A person participating in good faith in the making of a report pursuant to this chapter is immune from civil and criminal liability arising from the making of the report and with respect to oral, written or other evidence he provides concerning the report in a judicial proceeding. 

Title 17.  PUBLIC SAFETY

Part I.  Vehicles and Road Safetytc "Part I.  Vehicles and Road Safety" \l 3
Chapter 1.  Provisions of General Applicabilitytc "Chapter 1.  Provisions of General Applicability" \l 4
Section 17.101. Erection and maintenance of signs and markings.tc "Section 17.101. Erection and maintenance of signs and markings." \l 5 The Governor erects and maintains signs designating a business, school and residential district, and other signs and markings, consistent with the provisions of this part, as may be necessary to direct and regulate traffic. 

Section 17.102. Public inspection of accident reportstc "Section 17.102. Public inspection of accident reports" \l 5. Filing of a report required by Chapter 7 of Title 13 is without prejudice. A report is not open to public inspection. 

Section 17.103. Power to establish speed limitstc "Section 17.103. Power to establish speed limits" \l 5. By regulation the Governor may establish higher speed limits than those indicated in Section 13.704 (13)-(15) between widely spaced intersections or lower speed limits than those indicated herein in particularly hazardous areas by erecting a sign giving notice of the speed limit. The speed limits set forth in Section 13.704 (13)-(15) do not apply to an emergency vehicle when operated in an emergency when the driver gives an audible signal by horn, bell, siren or exhaust whistle. This section does not relieve the driver of an emergency vehicle from the responsibility to drive with due regard for the safety of a person using a road. 

Section 17.104. Fees.tc "Section 17.104. Fees." \l 5 The Department of Administration and Finance collects a fee required by this part.

Background

Amended by State Law 7-1.  

Section 17.105. Conditional sales and mortgages.tc "Section 17.105. Conditional sales and mortgages." \l 5 If a vehicle is subject to an agreement for conditional sale or lease with the right of purchase upon performance of the conditions and with an immediate right of possession vested in the conditional vendee, lessee, or if a mortgagor of a vehicle is entitled to possession, the conditional vendee or lessee or mortgagor is the owner of the vehicle for the purpose of this part. 

Chapter 2.  Registration of Motor Vehiclestc "Chapter 2.  Registration of Motor Vehicles" \l 4
Section 17.201. Applicationtc "Section 17.201. Application" \l 5. An owner of a motor vehicle who intends to operate the motor vehicle on a road registers the vehicle with the Chief of Police before operating the vehicle. The owner applies for registration on a prescribed form signed by him showing his residence address and a brief description of the vehicle to be registered, including the name of the maker, the engine and serial number, and whether the vehicle is new or used. The owner of a vehicle presents evidence to satisfy the Chief of Police that he is the lawful owner of the vehicle. An owner of a vehicle registered in another jurisdiction and bearing valid plates may operate the vehicle for three days following its arrival in the State, after which he registers the vehicle pursuant to this chapter. 

Cross-reference: 

For offense see Section 13.701.

Section 17.202. Recordstc "Section 17.202. Records" \l 5.

(1) The Chief of Police files a received application, and registers the vehicle and the owner on an index card as follows:

(a) numerically, under a distinctive registration number assigned to the vehicle and the owner; and 

(b) alphabetically, under the name of the owner.

(2) Registration and license records are kept in the office of the Chief of Police and are public records open for inspection by the public during business hours. 

Section 17.203. Transfertc "Section 17.203. Transfer" \l 5. An owner transferring a registered vehicle endorses the name and address of the transferee and the date of transfer upon the reverse side of the registration card issued for the vehicle and immediately forwards the card to the Chief of Police. Before operating or permitting operation of the vehicle the transferee registers the vehicle pursuant to Section 17.201. If transfer of a registered vehicle occurs by inheritance, devise, bequest, execution, sale or repossession upon default of performance of an agreement of sale, the vehicle is not operated upon a road until the person who is entitled to own the vehicle applies for and registers the vehicle. 

Cross-reference: 

For offense see Section 13.702.

Section 17.204. Fees.tc "Section 17.204. Fees." \l 5 A person registering a vehicle pays a fee according to the following schedule:

(1) Motorcycle, two dollars and fifty cents;

(2) Jeep, sedan, or other vehicle not specified in subsection (3), five dollars; 

(3) Pickup, truck, bus, or other vehicle not specified in subsection (1) and (2), according to weight in pounds at the time of original sale in the State:

(a) Under two thousand pounds or fraction thereof, seven dollars and fifty cents; 

(b) Two thousand to two thousand nine hundred ninety-nine pounds or fraction thereof, ten dollars; 

(c) Three thousand to five thousand nine hundred ninety-nine pounds or fraction thereof, fifteen dollars; 

(d) Six thousand to seven thousand four hundred ninety-nine pounds or fraction thereof, twenty dollars. 

(e) Seven thousand five hundred pounds and over, twenty-five dollars 

Section 17.205. Card.tc "Section 17.205. Card." \l 5 The Chief of Police issues to the owner a registration card which contains upon its face the date issued, the registration number, the name and address of the owner, and a description of the registered vehicle, including the engine number. The Chief of Police issues a number plate for a registered vehicle. The registration card is in the vehicle when the vehicle is under operation on a road. 

Section 17.206. Display of plate.tc "Section 17.206. Display of plate." \l 5
(1) A vehicle operated displays a number plate issued by the Chief of Police showing the registration number and year. The plate is attached to the rear of the vehicle. 

(2) By regulation the Chief of Police describes terms for issuing and displaying at least three classes of number plates: Government plates, dealer plates and private owner plates. 

Section 17.207. Expiration; renewal.tc "Section 17.207. Expiration; renewal." \l 5 A registration pursuant to this chapter expires one year from the first day of the month in which the vehicle was registered.  If a registration is renewed more than one month after expiring, the renewed registration shall expire one year from the date by which it should have been renewed.  If a motor vehicle is registered after the expiration of its prior registration, the registration fee is one hundred ten percent of the original registration fee.  By regulation the Chief of Police establishes the time for registering a vehicle. 

Background

Amended by State Law 7-70.

Chapter 3.  Licensingtc "Chapter 3.  Licensing" \l 4
Section 17.301. License. tc "Section 17.301. License. " \l 5A person does not operate a motor vehicle unless licensed as an operator pursuant to this chapter. The license fee is six dollars. A license issued by another jurisdiction is valid within the State for thirty days following the licensee's entry into the State. 

Cross-reference: 

For offense see Section 13.702

Section 17.302. Classes; age requirements. tc "Section 17.302. Classes; age requirements. " \l 5
(1) A license is issued for the following classes of vehicles:

(a) a motorcycle, motor scooter, or motor bike;

(b) a motor vehicle not specified elsewhere in this subsection having a gross weight of three thousand pounds or less; 

(c) a motor vehicle not specified elsewhere in this subsection having a gross weight of more than three thousand pounds; 

(d) a motor vehicle intended primarily for off-road agricultural, industrial, or construction use; 

(e) a motor vehicle with a capacity of ten or more passengers used for conveying school children; 

(f) a motor vehicle used as a passenger-carrying taxi. 

(2) A person applying for a license:

(a) has attained the age of:

(1) sixteen years, in the case of an operator's license or learner's permit issued pursuant to paragraphs (a),(b),(c) or (d) of subsection 1; or 

(2) twenty-one years, in the case of an operator's license or learner's permit issued pursuant to paragraphs (e) or (f) of subsection 1; and

(b) In the case of an operator's license or learner's permit issued pursuant paragraphs (d),(e) or (f), of subsection 1, a person is the holder of an operator's license issued pursuant to paragraph (c) of subsection 1.

(3) An operator's license or learner's permit issued for a class stated in subsection 1 is valid only for the operation of a motor vehicle included in that class, except that an operator's license or learner's permit issued pursuant to paragraphs (b) or (c) is also valid as a license or permit to operate a motor vehicle in a preceding paragraph of that subsection. 

Section 17.303. Learner's permit.tc "Section 17.303. Learner's permit." \l 5
(1) The Chief of Police issues a temporary learner's permit for a class stated in Section 17.302, after examining a person's physical and mental qualifications to operate a motor vehicle in the class applied for. 

(2) A learner's permit is valid for sixty days from the date of issue, or until sooner canceled by law, suspended or revoked, or until the holder has successfully qualified for an operator's license of the same class as the learner's permit. 

(3) The holder of a learner's permit may operate a motor vehicle of the class for which the permit is issued when accompanied by a driver licensed to operate a motor vehicle of the same class. 

(4) The fee for a learner's permit is three dollars. 

Cross-reference: 

For offense see Section 13.702.

Section 17.304. Content of application.tc "Section 17.304. Content of application." \l 5 A person applying for an operator's license states his name, age, sex and residence and whether or not he has been licensed and when and by what state, and whether or not the license was ever suspended or revoked and the date of and reason for suspension or revocation. 

Section 17.305. Examination.tc "Section 17.305. Examination." \l 5
(1) The Chief of Police examines an applicant for an operator's license and determines whether he is physically and mentally qualified to operate a motor vehicle in the class applied for before issuing a license for that class. 

(2) By regulation the Chief of Police states qualifications required for a license of a particular class. 

Section 17.306. Register of operators: notation of class to be included on license.tc "Section 17.306. Register of operators: notation of class to be included on license." \l 5
(1) The Chief of Police files an application for an operator's license or learner's permit and indexes the same by name, number, and class of license or permit. He maintains records of an issued license, an application for license denied, a violation of this title, and a suspension or revocation of license or permit. 

(2) The Chief of Police notes on an operator's license or learner's permit the class of the said license or permit, and the types of vehicle which may and may not be operated pursuant to the license or permit. 

Section 17.307. Possession of licensetc "Section 17.307. Possession of license" \l 5. A person licensed as an operator has his license in his possession when operating a motor vehicle. 

Section 17.308. Termtc "Section 17.308. Term" \l 5. An operator's license is valid until the birthday of the operator during the fourth calendar year following the year of issuance of the license. 
Section 17.309
Identification Cards.  The Chief of Police may issue to a Kosraean a Kosrae State Identification Card, which shall:

(1)
be in the same general form as a driver’s license;

(2)
be issued only upon official government proof of identity and age;

(3)
clearly indicate that it is for identification purposes only;

(4)
expire four years from the date of issuance; and

(5)
be issued upon payment of a fee of six dollars.

(amended by S.L. 8-120, Sep. 23, 2005.)
Chapter 4.  Equipmenttc "Chapter 4.  Equipment" \l 4
Section 17.401. Lighting equipmenttc "Section 17.401. Lighting equipment" \l 5. A motor vehicle upon a road is equipped with required working lighting equipment during the period from a half hour after sunset to a half hour before sunrise and at any other time when there is not sufficient light to see clearly a person on the road at a distance of two hundred feet. 

Section 17.402. Head lampstc "Section 17.402. Head lamps" \l 5. A motor vehicle other than a motorcycle or farm tractor is equipped with two headlights at the front of and on opposite sides of the motor vehicle. A motorcycle is equipped with at least one and not more than two headlights. A headlight produces a driving light sufficiently clear to enable the driver to see clearly a person two hundred feet ahead, but may not project a glaring or dazzling light to a person in front of the headlight. 

Section 17.403. Tail lamps.tc "Section 17.403. Tail lamps." \l 5 A motor vehicle and trailer carries at the rear a red light plainly visible at a distance of two hundred feet. 

Section 17.404. Lamps on other vehicles and equipment.tc "Section 17.404. Lamps on other vehicles and equipment." \l 5
(1) A bicycle used on the road is equipped with a light in the front and a reflex mirror in the rear. 

(2) A cart or wagon used on a road is equipped with a light plainly visible at a distance of two hundred feet from both the front and rear. 

Section 17.405. Brake.tc "Section 17.405. Brake." \l 5 A motor vehicle is equipped with brakes adequate to control the movement of, and to stop and hold, the vehicle. A motorcycle is provided with two brakes operable by hand or foot. A brake is adequate to stop a motor vehicle within a safe distance and is maintained in good working order. 

Section 17.406. Metal tires.tc "Section 17.406. Metal tires." \l 5 No motor vehicle with metal tires is operated on a road without the Governor's permission. 

Section 17.407. Annual inspection.tc "Section 17.407.. Annual inspection." \l 5 The Chief of Police inspects a motor vehicle to determine its compliance with this chapter. By regulation the Chief of Police provides for the nature of the inspection. The Chief of Police may cancel the registration of a vehicle which he finds unsafe or unfit to be operated or is not equipped as required by this chapter.

Background

Added by State Law 3-88 repealed the previous Section 17.407 and renumbered the previous Section 17.408 as 17.407.

Section 17.408. Brake Lights.tc "Section 17.408. Brake Lights." \l 5 A motor vehicle other than a motorcycle or farm tractor is equipped with at least two red brake lights at the rear of and on opposite sides of the motor vehicle. A motorcycle is equipped with at least one red brake light.  A brake light produces a red light which is visible at a distance  of two hundred feet when the motor [vehicles] brakes are applied.

Background

Added by State Law 4-57.
Part II. Law Enforcementtc "Part II. Law Enforcement" \l 3
Chapter 11. Arrest, Search, and Seizuretc "Chapter 11. Arrest, Search, and Seizure" \l 4
Section 17.1101. Arrest without warranttc "Section 17.1101. Arrest without warrant" \l 5.

(1) A person may make an arrest only after first obtaining a warrant for the arrest, except as authorized in this chapter. 

(2) An arrest without a warrant may occur in the following situations:

(a) When an offense has occurred and the offender attempts to depart the State, arrest of the offender may occur pursuant to the Court's oral order, or without an oral order if the Court could not act before the departure. 

(b) A person may arrest another person whom he views committing an offense.

(3) Following commission of an offense a police officer who has reasonable grounds to believe that a particular person has committed the offense may arrest the person. 

(4) When a police officer is not certain that an offense has occurred he may arrest and detain for examination a person whom he finds under circumstances which justify a reasonable suspicion that the person has committed, or intended to commit, a felony. 

Section 17.1102. Cause and authority.tc "Section 17.1102. Cause and authority." \l 5 At or before making an arrest a person makes a reasonable attempt to inform the arrested person of the cause and authority of the arrest. 

Section 17.1103. Possession of warranttc "Section 17.1103. Possession of warrant" \l 5. Following issuance of an arrest warrant a police officer may make an arrest without having the warrant in his possession. If after arrest an arrested person requests to see the warrant for his arrest, the Police show it to him as soon as practicable. 

Section 17.1104. Forcetc "Section 17.1104. Force" \l 5. If an arrested person refuses to submit or attempts to escape, the arresting person may use the force necessary to compel submission. 

Section 17.1105. Disposition of arrested persontc "Section 17.1105. Disposition of arrested person" \l 5.

(1) A person making an arrest who is not a police officer brings the arrested person to a police officer or to the Court without delay, explaining the cause of the arrest. 

(2) Following an arrest a police officer brings an arrested person without unnecessary delay before the Court, subject to the following:

(a) If the Court sets bail, the Police release the arrested person to appear in accordance with Court order. 

(b) The arrested person has a reasonable opportunity to procure bail by sending messages through a police officer or other person by telephone, cable, messenger, or other expeditious means to a person likely to assist in securing bail. Transmission of a message is without expense to the Government or following prepayment of expense to the Government. 

(c) If it appears that it is not practicable to bring the arrested person promptly before the Court and he is not on release through bail or personal recognizance, the Police bring him before the Court without unnecessary delay. The Court commits, discharges, or releases the arrested person on bail or personal recognizance pursuant to law. 

Section 17.1106. Rights of arrested person.tc "Section 17.1106. Rights of arrested person." \l 5
(1) Following arrest it is unlawful for the Police to:

(a) deny the arrested person the right to see at reasonable intervals and for a reasonable time at the place of his detention counsel, family, employer, or employer representative; 

(b) refuse or fail to make a reasonable effort to send a message pursuant to Section 17.1105 (2)(b); 

(c) fail to release or charge an arrested person with an offense within a reasonable time, which may not exceed twenty-four hours following arrest; 

(d) fail to advise an arrested person that:

(1) he has a right to remain silent;

(2) upon request the Police would attempt to call counsel to the place of detention and allow the arrested person to confer with counsel there before questioning, and upon request allow him to have counsel present during questioning; and 

(3) a public defender is available to assist him as counsel without payment by the arrested person. 

Section 17.1107. Search and seizuretc "Section 17.1107. Search and seizure" \l 5. Without issuance of a search warrant a person making an arrest may seize from an arrested person an offensive weapon on his person and search the person arrested and the premises where the arrest occurs, to the extent the arrested person controls the premises, for an instrument, the fruits, and evidence of the offense for which he makes the arrest which he may seize for prompt delivery to a police officer or the Court for disposition pursuant to law. 

Section 17.1108. Forcing entrancetc "Section 17.1108. Forcing entrance" \l 5. To make an arrest following refusal of a person within to allow entrance a person making an arrest for a felony committed in his presence, or a police officer making an arrest, may force entrance to a building or ship. Before breaking a door or other barrier he demands entrance in a loud voice and states that he wants to execute a warrant of arrest or an oral order of the Court. If arrest would be lawful without a warrant, he states that fact in a loud voice. A demand and statement are in a language believed to be understood by the occupant. 

Section 17.1109. Search of out-going vessel or aircrafttc "Section 17.1109. Search of out-going vessel or aircraft" \l 5. Before a vessel's or aircraft's departure from the State, and upon authorization of the Attorney General, a police officer may search:

(1) a Government vessel or airplane; and

(2) baggage or goods before loading aboard any vessel or aircraft, for materials which might endanger a person or property, and may seize materials possessed in violation of law. 

Chapter 12. Extraditiontc "Chapter 12. Extradition" \l 4
Section 17.1201. Definitiontc "Section 17.1201. Definition" \l 5. In this chapter:

(1) "executive" is the position of highest executive authority in a jurisdiction. 

(2) "jurisdiction" is a national jurisdiction or a political subdivision with which the State has a relationship in an extradition matter, whether directly or through an intermediary. 

Section 17.1202. Scope.tc "Section 17.1202. Scope." \l 5 Subject to controlling higher law and procedures prescribed thereby the Governor may effect extradition to or from the State with a jurisdiction. 

Section 17.1203. Flighttc "Section 17.1203. Flight" \l 5. The Governor orders the arrest of, and delivers to the executive of a jurisdiction, a person fleeing prosecution or punishment for an offense for which the jurisdiction has charged him. 

Section 17.1204. Demand.tc "Section 17.1204. Demand." \l 5
(1) A demand for extradition is in writing and alleges that the accused was in the jurisdiction at the time of the commission of the alleged offense and thereafter fled the jurisdiction. A demand includes the following, if existent:

(a) a copy of an indictment for the offense;

(b) a copy of an information supported by an affidavit;

(c) a copy of an affidavit made before a magistrate and a copy of a warrant issued thereon; or 

(d) a copy of a judgment of conviction or of a sentence imposed in execution thereof with a statement by the executive that the accused has escaped from confinement or has broken the terms of bail, probation or parole.

(2) The indictment, information, or affidavit made before a magistrate substantially charges the accused with the commission of an offense in the jurisdiction. 

(3) The executive authenticates a document stated in this section. The document is prima facie evidence of its truth. 

Section 17.1205. Person imprisoned or awaiting trial.tc "Section 17.1205. Person imprisoned or awaiting trial." \l 5 When a jurisdiction has imprisoned, or is holding for criminal proceedings against him, a person charged with a State offense, the Governor may agree with the executive for the extradition of the person before the conclusion of proceedings or term of sentence on condition that the State will return the person to the jurisdiction when the prosecution in the State is complete. 

Section 17.1206. Involuntary departure.tc "Section 17.1206. Involuntary departure." \l 5 The Governor may surrender to an executive a person found in the State if the jurisdiction has charged him with an offense as provided in Section 17.204, even though the person left the jurisdiction involuntarily. 

Section 17.1207. Absence during offensetc "Section 17.1207. Absence during offense" \l 5. The Governor may surrender to an executive a person in the State charged with an offense in the jurisdiction as provided in Section 17.1204, with committing an act in the State or in a third place intentionally resulting in an offense in the jurisdiction. The provisions of this chapter not otherwise inconsistent apply to this section, even though the accused was not in the jurisdiction at the time of the commission of the crime and has not fled therefrom. 

Section 17.1208. Arrest warrant.tc "Section 17.1208. Arrest warrant." \l 5
(1) If the Governor finds that a request for extradition merits compliance, he signs and seals an arrest warrant, directing the Attorney General or Chief of Police to execute the warrant. The warrant substantially recites the facts necessary to the validity of its issuance. 

(2) A warrant authorizes a police officer or other person to make the arrest of the accused at any time and place within the State, command the aid of a police officer or other person in execution of the warrant, and to deliver the accused to the duly authorized agent of the jurisdiction subject to this chapter. 

(3) Before the delivering of an arrested person to a jurisdiction the arrested person appears before the Court which informs him of the demand made for his surrender and of the offense with which he is charged, and that he has the right to counsel. If the arrested person or his counsel challenges the legality of the arrest, the Court allows a reasonable time for application for a writ of habeas corpus. The Court gives notice of the filing of an application and of the time and place of hearing to the Attorney General and to an agent of the jurisdiction. 

Section 17.1209. Confinement. A person executing a warrant of arrest, or an agent of the jurisdiction may confine the prisoner in the State jail. The Police receive and safely keep the accused until the officer or person having charge of him is ready to depart. The jurisdiction pays the expense of the State's keeping the prisoner. 

Section 17.1210. Arrest prior to requisition; by warrant.tc "Section 17.1210. Arrest prior to requisition, by warrant." \l 5 The Court issues a warrant to the Attorney General or Chief of Police ordering the arrest of a named person found in the State and to bring him before the Court to answer a charge based on an affidavit if:

(1) a person in the State is the subject of the sworn charge of a credible person before the Court stating the accused's commission of an offense in a place, and except in a matter arising pursuant to Section 17.1207, with having fled from justice, having been convicted of an offense and having escaped from confinement, or with having broken the terms of bail, probation, or parole; or 

(2) a sworn complaint before the Court stating on the affidavit of a credible person in a jurisdiction that an offense has been committed in the jurisdiction and that the accused has been charged in the jurisdiction with the commission of the offense, and, except in cases arising pursuant to Section 17.1207, has fled from justice, or that the accused has been convicted of an offense in that jurisdiction and has escaped from confinement, or has broken the terms of his bail, probation or parole, and that the accused is believed to be in the State. 

Section 17.1211. Arrest without a warrant.tc "Section 17.1211. Arrest without a warrant." \l 5 A police officer or other person may lawfully make an arrest without a warrant upon reasonable information that an accused stands charged in a jurisdiction with an offense punishable by death or imprisonment for a term exceeding one year. Following arrest the arresting person brings the arrested person before the Court with all practicable speed making a sworn complaint against him, stating the ground for the arrest. The procedures of Section 17.1210 apply to a Court proceeding pursuant to this section. 

Section 17.1212. Commitment.tc "Section 17.1212. Commitment." \l 5 If following examination the Court finds a person held pursuant to Sections 17.1210 or 17.1211 is the person charged with the commission of an offense and, except in a matter arising pursuant to Section 17.207, that he has fled from justice, the Court by a warrant reciting the accusation commits him to jail for a period not exceeding forty-five days stated in the warrant as will enable the arrest of the accused pursuant to a warrant of the Governor on the request of an executive, or until lawful discharge. 

Section 17.1213. Bail.tc "Section 17.1213. Bail." \l 5 Unless an offense is punishable by death or life imprisonment, the Court may admit the person arrested to bail by bond or undertaking with sufficient surety, and in a sum as the Court finds proper, conditioned upon his appearance before it at a time specified in the bond or undertaking, and upon his surrender for arrest upon the Governor's warrant. If the arrest of an accused under warrant of the Governor does not occur during the period stated in the warrant, bond, or undertaking, the Court may discharge the arrested person, may recommit him for a further period, or may again take bail for his appearance and surrender, as provided in this section. Upon the expiration of the second period of commitment, or if the accused has complied with bail requirements and appeared according to the terms of a bond or undertaking, the Court may discharge him or require him to enter into a new bond or undertaking for his subsequent appearance and surrender. 

Section 17.1214. Forfeiture.tc "Section 17.1214. Forfeiture." \l 5 If the Court admits an accused to bail and the accused fails to appear and surrender himself according to the condition of his bond, the Court declares the bond forfeited and orders the accused's immediate arrest without warrant if he is in the State. Recovery on a bond in the name of the State is as in the case of bonds or undertakings given by an accused in criminal proceedings in the State. 

Section 17.1215. Pending State criminal prosecution.tc "Section 17.1215. Pending State criminal prosecution." \l 5 If the Government has begun prosecution for an offense against a person subject to extradition and the prosecution is pending, the Governor may surrender him to an executive or may hold him until completion of the prosecution, and discharge or conviction and punishment in the State. 

Section 17.1216. Inquirytc "Section 17.1216. Inquiry" \l 5. Except to identify the person held as the person charged with an offense, the Governor does not inquire into the guilt or innocence of an accused. 

Section 17.1217. Recall; additional warranttc "Section 17.1217. Recall, additional warrant" \l 5. The Governor may recall his warrant of arrest or may issue another warrant if he finds it proper. 

Section 17.1218. Fugitive from the Statetc "Section 17.1218. Fugitive from the State" \l 5. If the Governor demands from an executive the arrest and delivery of a person charged with an offense or with escaping from confinement or breaking the terms of ball, probation or parole in the State he issues a warrant under State seal to the Attorney General or Chief of Police directing him to receive the person if delivered to him and hold him pending criminal proceedings. 

Section 17.1219. Immunity from service.tc "Section 17.1219. Immunity from service." \l 5 A person brought into the State by or after waiver of extradition based on a criminal charge is not subject to service of personal process in a civil action arising from the facts which are the basis for the charge until conviction of the charge has resulted, or, if acquitted, until he has had ample opportunity to return to the jurisdiction which extradited him. 

Section 17.1220. Waiver.tc "Section 17.1220. Waiver." \l 5
(1) A person arrested in the State and charged with commission of an offense in a jurisdiction or alleged to have escaped from confinement, or broken the terms of bail, probation or parole may waive the issuance and service of a warrant for his arrest provided by Section 17.208 and other procedure incidental to extradition proceedings by executing or subscribing in the presence of the Court a statement that he consents to return to a jurisdiction. A Court commission directs the person having the arrested person in custody to deliver forthwith the person to the duly accredited agent of the jurisdiction and deliver to the agent a copy of the consent. An accused person may voluntarily and without formality return to a jurisdiction. This section does not limit the powers, rights or duties of the officers of a jurisdiction or of the State. 

Section 17.1221. State's rightstc "Section 17.1221. State's rights" \l 5. Nothing in this chapter constitutes a waiver by the Government of a right, power or privilege to try a person for an offense committed in the State, or of a right, power or privilege to regain custody of a person by extradition proceedings or otherwise for the purpose of trial, sentence or punishment for an offense committed in the State. A proceeding pursuant to this chapter which results in, or fails to result in, extradition does not constitute a waiver by the State of a right, privilege or power. 

Section 17.1222. Other offense.tc "Section 17.1222. Other offense." \l 5 A person brought back to the State by, or after waiver of, extradition proceeding, is subject to trial in the State for an offense other than the offense which occasioned the proceedings. 

Cross-reference: 

For offense see Section 13.621.

Chapter 13. Office of the Attorney Generaltc "Chapter 13. Office of the Attorney General" \l 4
Section 17.1301. Injunctiontc "Section 17.1301. Injunction" \l 5. The Attorney General petitions a court for an enjoining of conduct which violates State or municipal law or regulation, except when he has a conflict of interest arising from his primary responsibility to the Executive. 

Section 17.1302. Confiscation.tc "Section 17.1302. Confiscation." \l 5 The Attorney General may confiscate and preserve for a court's disposition, or destroy if he  finds an immediate danger to the public welfare, matter which a person is using or possessing in violation of law, or the existence of which violates law. 

Chapter 14. Inter-government Enforcementtc "Chapter 14. Inter-government Enforcement" \l 4
Section 17.1401. National government.tc "Section 17.1401. National government." \l 5 The Government enforces national law only pursuant to a written agreement executed by the Governor with the national government on behalf of the Government, and only if the agreement provides that the Government receives fair compensation for its services to the national government. 

Section 17.1402. Municipal governmentstc "Section 17.1402. Municipal governments" \l 5. The Government enforces municipal penal law pursuant to an agreement with a municipal government for the reciprocal enforcement of State and municipal penal law. 

tc "Title 18. MISCELLANEOUS [RESERVED]" \l 2TITLE 18.  Public Service System

Chapter 1.  General Provisions 

Section 18.101.  Short title.  This Title is known and may be cited as the “State Public Service System Act.”

Background
Title 18, Chapters 1-6 added by State Law 6-131.
Section 18.102.  Definitions.  Unless another meaning clearly appears in the Code, the following terms have the meaning indicated: :

(1)  "Adjusted base salary" means the total of base salary plus market place premiums and foreign service premiums.  If an employee is not entitled to either of these premiums, his adjusted base salary means his base salary.
(2)  "Base salary" means the specific rate of pay for a given pay level and step as contained within the base salary schedule established by law.  Base salary does not include differentials, premiums, or other allowances for night work, transfer, overtime, holiday work, travel per diem, or other similar compensation or reimbursement.
(3)  "Branch Head" means the head of each of the respective three branches of government: Governor for the Executive, Speaker for the Legislature and Chief Justice for the Judiciary.  For purposes of this Title, ‘Executive’ includes Kosrae State Government agencies, but does not include any authority, publicly financed enterprise or public corporation granted authority to retain and terminate employees upon such terms and conditions as it deems appropriate.
(4)  “Base Salary Schedule” means the salary schedule established by law for use in promotion, reallocation, and new hires.  (added by S.L. 7-184 and subsequent provisions renumbered)

(5)  "Class" or "class of positions" means a group of positions sufficiently similar so that all can reasonably be identified by the same title, be filled by applying the same qualification standards, and be equitably compensated by the same salary level.  A class may consist of only one position or any greater number of positions.
(6)  “Director” means the Director of the Department of Administration and Finance.
(7)  "Eligible list" means a list of persons who have been found qualified for appointment to a position in a particular class.  Such a list may be either reemployment, promotional, or open-competitive.
(8)  "Eligible person" or "eligible" means a person whose name is on an active eligible list.
(9)  "Employee" means a person holding a position in the public service, whether permanently or otherwise.
(10)  "Management official" or "management" means a supervisor of a division, Branch Head or other person authorized to make appointments or changes in status of employees in public service.

(11)  “Merit Review Committee” or “MRC” means the Committee selected by the Oversight Board to establish uniform criteria for the evaluation of superior work performance, to select employees for merit bonuses other incentives, and to implement other incentive programs as may be prescribed by law or regulations.  (added by S.L. 7-184 and subsequent provisions renumbered)

(12)  "Open-competitive examination" means an examination for positions in a particular class, admission to which is not limited to persons employed in the public service.

(13)
"Open-competitive list" means a list of persons who have been found qualified by open-competitive examination for appointment to a position in a particular class.

(14)
“Oversight Board” means a three member board consisting of each Branch Head, or their designee, that will create and control policy and promulgate rules and regulations for the Public Service System.

(15)
"Position" means a group of duties and responsibilities assigned by the respective management official to be performed by one person, working full-time or part-time.  A position may be either occupied or vacant.

(16)
"Position Classification plan" means the arrangement in a systematic order of the titles of all classes existing in the public service, with a description of each class, as agreed to by the Oversight Board.

(17)
"Probation Period" means a period of probationary employment status of not less than 6 months nor more than 1 year from the beginning of an employee's service in a particular position or class in the public service.

(18)
"Promotional examination" means an examination for positions in a particular class, admission to which is limited to regular employees in the public service.

(19)
“Promotional list” means a list of persons who have been found qualified by a promotional examination for appointment to a position in a particular class.

(20)
"Public service" means all offices and other positions in the Government of the State of Kosrae not exempted by Section 18.107 of this Chapter.

(21)
"Reemployment list" means a list of persons who have been regular employees in the public service and who are entitled to have their names certified for appointment to a position in the class in which they last held permanent status, or in a related class in the same or a lower salary range for which they meet the qualification requirements.

(22)
"Regular employee" or "permanent employee" means an employee who has been appointed to a position in the public service and who has successfully completed a probation period.

(23)  “accumulated sick leave” total or remaining number of sick leaves acquired after an ending fiscal year.

Background

Subsections (2) and (3) amended by State Law 6-132.  Section amended by State Law 7-47.  Subsection 11 added by S.L. 7-184.  Amendment to “Definitions” and addition of Subsection (23) added by State Law 8-117 (Oct. 2005).
Section 18.103.  Merit Principles.  The State Public Service System shall be administered in accordance with the merit principles set forth below:

(1)  Equal opportunity for all regardless of sex, race, religion, political affiliation, ancestry or place of origin.

(2) No discrimination against any person because of a physical handicap unconnected to his ability to perform effectively the duties of the position in which he is employed or in which he is seeking employment; provided that the employment of such physically handicapped person will not be hazardous to him nor endanger the health or safety of others.

(3)  Impartial selection of the ablest person for public service by means of tests which are fair, objective, practical and the avoidance of family hiring based solely on family status.

(4)  Just opportunity for competent employees to be promoted within the service.

(5)  Reasonable job security for competent employees, including the right of appeal from adverse personnel actions as provided in this Title.

(6)  Systematic classification of all positions through objective job analysis.

(7)  Fair and reasonable grievance procedures, appropriate to conditions of employment, for all employees.

(8)  Proper employer-employee relations to achieve a well-trained, productive, and happy work force.

Section 18.104.  Preference to citizens.  (1)  Notwithstanding the provisions of Section 103 of this Title, with a view to insuring full participation by FSM citizens and residents of this State in its public service, preference shall be given to qualified FSM citizens and residents of Kosrae State in making appointments and promotions and providing opportunities for training.

Section 18.105.  Tenure.  Every regular employee shall be entitled to hold his position during good behavior, subject to suspension, demotion, layoff, or dismissal only as provided in this Title and in any regulations, rules or directives adopted in pursuance thereof; provided, however, that the tenure of a contract employee is the term of his contract.

Section 18.106.  Nondiscrimination.  No employee in the public service shall be suspended, demoted, dismissed, laid off, or otherwise discriminated against because of sex, marital status, race, religious or political preference, place of origin, or ancestry.

Section 18.107. Application and exemptions.  The State Public Service System shall apply to all employees and positions in the government of the State of Kosrae now existing or hereafter established and to all personnel services performed for that government except the following, unless this Title or provisions are specifically made applicable to them:

(1) Members of the Kosrae State Legislature.

(2) The Governor and Lieutenant Governor of Kosrae State.

(3) Justices and other judges of the State courts.

(4) The Attorney General and Assistant Attorney General.

(5) Persons appointed by the Governor with the advice and consent of the Legislature.

(6) Court Counsel.

(7) The Legislature’s Legal Counsel.

(8) Persons or organizations retained by contract when the Branch Head has certified that the service to be performed is special or unique and non permanent and is essential to the public interest, and that, because of the degree of expertise or special knowledge required and the nature of the services to be performed, it would not be practical to obtain personnel to perform such services through normal public service recruitment procedures.

(9) Contract employees;  (amended S.L. 7-184)

(10) Temporary positions, required in the public interest, for which the need does not exceed 6 months.

(11) Positions requiring part-time or intermittent work which does not exceed 60 hours in any calendar month.

(12) Positions filled by inmates, patients and students of institutions of Kosrae State.

(13) Members of any board, public corporation, commission, or similar body, in their capacity as such; and

(14) Positions specifically exempted by any other law of Kosrae State.

Nothing in this Section shall be deemed to affect the public service status of any incumbent as it existed on the effective date of this Title.

Background

Amended by State Law 6-132. Amended S. L. 7-184.
Section 18.108.  Transition.

(1)  A regular employee holding a valid position in Kosrae State public service shall be admitted without examination, on or after the effective date of this Act, to a position of the same class or an equivalent class in the State public Service System.  In subsequently computing the seniority of such employee for retention or similar purpose, his time of service in the Kosrae State pubic service prior to the effectiveness of this Act, shall be credited in the same way as if it had been under the State Public Service System.

(2)  Persons presently under contract of employment for public service are not subject to this Title during the life of such contract.

Chapter 2.  Administration

Section 18.201.  Establishment of system.  There is hereby established in the Kosrae State Government a system of personnel administration based on merit principles and accepted personnel methods governing the classification of positions and the employment, conduct, movement and separation of public officers and employees.  This system of personnel administration shall be referred to as the “State Public Service System.”

Section 18.202.  Application of system.  The State Public Service System is applicable to all branches of the State Government.  Application and administration of the State Public Service System will be through a cooperative effort of the Branch Heads, the Oversight Board, and the Director.  The Oversight Board shall create and control policy and promulgate rules and regulations for the State Public Service System by unanimous consent.  The Branch Heads, or the Branch Head’s designee, is responsible for all hiring decisions, disciplinary actions, suspensions, terminations, reduction in force, promotion, administrative directives, and other specific decisions which affect their branch of government and are not inconsistent with Title 18 or the policies, rules and regulations adopted by the Oversight Board.  The Director shall be responsible for administering the public service system consistent with Title 18 and the policies, rules and regulations adopted by the Oversight Board.


The Director shall maintain a current roster of all employees of the State Public Service System indicating the duties of each employee, the class of position held, the salary, and any other appropriate data.  The Oversight Board shall approve the position classification plan that identifies class specifications for each class within the State Public Service System, including appropriate pay levels.


The Oversight Board shall approve the system of performance evaluation to be administered and utilized for appraising the productivity of the employees in the State Public Service System.  The Branch Heads shall utilize the performance evaluations for employees within their respective branches and transmit them to the Director for administrative purposes.


The Oversight Board shall approve the system of recruitment and selection procedures and methods to be administered for employment in the State Public Service System.  The Director shall administer the system of recruitment and selection consistent with Title 18 and the policies, rules and regulations adopted by the Oversight Board.

Background

Repealed and replaced by State Law 7-47.

Chapter 3.  Hiring and Promotion of Employees

Section 18.301.  Recruitment and placement.  Except as otherwise provided in this Title, all positions covered by this Title and for which appropriations have been made shall be recruited by advertisement, for the period and by the media which are appropriate in the circumstances.  The advertisement shall include at least the position title, the salary, a brief description of the class, the location of the vacancy or vacancies, the qualification standards required, and the time and place of the examination, if any.  The closing date for filing applications shall be clearly stated.  On applications which are mailed, the date stamp of the post office on the mailing envelope shall be used to determine compliance with the deadline stated in the advertisement.

Section 18.302.  Position classification.  The position classification plan shall classify all positions subject to the provisions of the State Public Service System according to their duties and responsibilities and shall be grouped into classes on the basis of their similarities in duties, and responsibilities and desirable qualifications.  In preparing the position classification plan, the Director shall consult with the appropriate Branch Head and/or the management official.  The Oversight Board shall approve and adopt any position classification plan, including any reclassification plans, by unanimous consent.

Background

Repealed and replaced by State Law 7-47. 

Section 18.303.  Examinations.

(1)  General Character.  There shall be competitive examinations, whenever possible and as determined by the Branch Heads, or as required in the position classification plan, to test the relative fitness of candidates for public service positions covered by this Act.  Examinations may be written, oral, performance or any combination thereof, and shall provide for ascertaining the physical and educational qualifications, experience, knowledge, and skill of applicants and their relative capacity and fitness for the duties of the positions they seek.  All examinations shall be free and, except for promotional examinations, shall be open to all candidates, but with such limitations in regard to health, physical condition, education, training, experience, and other relevant matters as are appropriate to the class for which the examination is given.  All examinations shall be administered by the Director, or such person as he may designate, to administer them.  All persons who have passed an examination may be required to take such physical examination as may be specified by the Director.

(2)  Promotional Examination.  Examinations may be promotional whenever, in the opinion of the Branch Head, such examinations are practical and for the best advantage of public service.  The Director shall give ample notice of any promotional examination.

(3)  Open-Competitive Examination.  Examinations shall be open-competitive whenever, in the opinion of the Branch Head, such examinations are practical and for the best advantage of the public service.  The Director shall give ample notice of any open-competitive examination.

(4) Noncompetitive Examination.  Noncompetitive examinations may be given when, in the opinion of the Branch Head, the class for which the examination is to be given calls for special qualifications which could not practically be evaluated through competition, or when the number of qualified candidates does not exceed the number of vacancies to be filled.

Background

Amended by State Law 7-47.  

Section 18.304.  Eligible lists.

(1)  General.  The Director shall establish and maintain separate eligible lists for all classes in which vacancies exist or are anticipated.  Eligible lists may be open-competitive, promotional or reemployment registration.  An eligible list may remain active for 1 year, except that the name of a person otherwise eligible may remain on a reemployment list for 3 years.  The active life of an open competitive or promotional list may be extended by the Director if candidates thereon remain available and there are more vacancies to be filled than names on the list.

(2)  Reemployment Lists.  Whenever any employee who has been performing his duties in a satisfactory manner, as shown by the appropriate records, is laid off or demoted because of lack of work or lack of funds, or has voluntarily accepted a position in a lower class, or whenever such an employee's position has been reclassified to a lower class, he shall have the right to have his name registered on the appropriate reemployment list for a period of 3 years thereafter by filing a written application for registration.  Such application form shall be provided to him at the time of notification of adverse personnel action.  A person on a reemployment list shall be eligible for certification to positions in the class in which he last held permanent status or in a related class, in the same or a lower salary range, for which he meets qualification requirements.

Background

Amended by State Law 7-47.

Section 18.305.  Filling of vacancies.  All vacancies and new positions in the public service shall be filled in the following manner:

(1)  Whenever there is a position to be filled, the management official or supervisor shall ask the Director to submit a list of persons eligible for the position.  The Director shall thereupon certify a list of all eligible applicants in the following order: first, re-employment lists; second, promotional lists, and third, open-competitive lists.  The management official shall make the appointment from the list of eligibles submitted to him unless he finds no person available and acceptable to him on the list, in which case he will ask the Director to certify a new list.

(2)  A management official may fill a vacant position in his department, office or other agency by promoting any regular employee therein without examination, if the employee meets the minimum class qualifications of the position to which he is to be promoted, and if the position is in the same series as the position held by the employee or is clearly an upward progression in the same career-ladder of positions; provided that a qualified employee who is an FSM citizen and resident of Kosrae State shall be given preference for promotion over a noncitizen, nonresident employee; and provided further, that when there is no material difference between the qualifications of employees holding the same citizenship status, the employee with the longest public service will receive first consideration for promotion.

Background

Amended by State Law 7-47.

Section 18.306.  Disqualification from appointment.

(1) Conviction of a felony shall not be a bar to employment in the public service unless the Branch Head determines that the nature of the felony renders the candidate clearly unsuitable for the position.  A pardon shall operate to remove any bar to employment which would have arisen as a result of the felony for which the pardon was granted.

(2)  The commission of or the attempt to commit any material deception or fraud in connection with any application or examination shall cause removal and permanent disqualification from appointment in public service, after proper notice and hearing.

Section 18.307.  Provisional and short term employment.

(1)  Provisional Appointment.  When there is no eligible person available on a list appropriate for filling a vacancy in a continuing position and the public interest requires that it be filled before eligibles can be certified, the Branch Head may authorize the filling of the vacancy through provisional appointment.  The Branch Head shall communicate to the Director the need for an examination. The Director shall proceed without delay to announce an examination to fill the vacancy.  The provisional appointment shall be made only to a person who meets the minimum requirements for the position and their appointment may continue only for such period as may be necessary to make an appointment from an eligible list but shall not extend beyond 90 days; provided that the Branch Head may extend the provisional appointment for a maximum of 90 additional days if an examination has failed to secure an eligible person.

(2)  Emergency Appointment.  To prevent the stoppage of essential public business, management officials may make emergency appointments, not to exceed 10 working days, to fill positions temporarily in any serious emergency when time is insufficient to follow normal appointment procedure.  The Branch Head may, for good and sufficient cause stated in writing by the management official concerned and to the Director, extend the appointment for an additional period not to exceed 20 working days.

(3)  Qualifications, Provisional and temporary appointees must meet the qualification requirements for the class of the position to be filled.

Background

Amended by State Law 7-47.

Section 18.308.  Probationary service.

(1)
Every employee shall successfully serve a probation period before becoming a regular employee.  An employee whose services are unsatisfactory during his probation period may be dismissed from the public service at any time by the responsible management official.  An employee so dismissed shall have no right of appeal; but if the employee so requests, the Branch Head may, in his discretion, request the Director to insert the employee's name on the eligible list or lists for other positions in the same class.
(2)  A regular employee who is promoted or transferred to another position in the public service shall be required to serve a new probation period in his new position, but he shall be entitled to all rights and privileges of a member of the public service system except the right to appeal in case of removal from the new position, as distinguished from dismissal from the public service.

(3)  When a provisional or temporary appointee subsequently becomes a probationary employee, the period of service in provisional or temporary status shall be counted toward meeting the probation period required by this Section.

Background

Subsection (1) was amended by State Law 7-47.

Chapter 4.  Employee Rights.

Section 18.401.  Performance evaluations.  The Oversight Board shall develop a system of performance evaluation for the purpose of appraising the productivity of employees in the public service.  Each management official shall rate each employee under his jurisdiction at least once a year.  The Director shall standardize performance evaluation criteria for the same class in various Branches and develop evaluating procedures subject to the approval of the Oversight Board.  The Branch Head shall certify all final evaluations.  A copy of each evaluation shall be given to the employee affected, a copy shall be retained by the Branch Head and the original kept in the Director’s personnel files.  The management official shall give written notification to any employee whose performance in his position is substandard. Performance evaluations shall be used in determining eligibility for retention status in reduction-in-force, promotions, change in duties/reallocation decisions, transfers, change in status (as from probation to permanent, temporary to permanent, etc.)

Background

Amended by State Law 6-132 and State Law 7-47. Amended S.L. 7-184 to delete reference to step increases.
Section 18.402. Merit Review Committee
(1) Merit Review Committee.  The purpose of this Committee is to review 

nominations for merit pay bonuses and other incentives that may  be established by the Oversight Board or other authority.  This Committee shall consist of seven (7) members; three (3) of which are be appointed by the Executive Branch Head, and two (2) each to be appointed by the Legislative and Judicial Branch Heads.  The Committee members shall serve at the pleasure of the respective Branch Heads and may be replaced at any time by the appointing Branch Head.

(2) The MRC is responsible for developing procedures for the submission by the three Branch Heads of the nominations for merit pay bonuses.  These procedures must be approved by the Oversight Board before implementation.

(3) The MRC will develop uniform criteria for use by the three Branches for the purpose of evaluating employees for merit pay bonuses.  These criteria shall be approved by the Oversight Board before implementation.  The criteria, at a minimum, will include superior work performance, attendance, and timeliness.

(Added by S.L. 7-184 and subsequent provisions renumbered)

Section 18.403.  Outside employment.

(1)  No employee subject to the provisions of this Title shall engage in any outside employment or other outside activity which is not compatible with the full and proper discharge of the responsibilities of his position or is otherwise prohibited by law.  It shall be deemed incompatible with such discharge of responsibilities for any such employee to accept any fee, compensation, gift, payment of expenses, or any other thing of monetary value in circumstances such that acceptance may result in, or create the appearance of resulting in:

(a)  use of office for private gain;

(b)  an undertaking to give preferential treatment to any person;

(c)  impeding government efficiency or economy;

(d)  any loss of complete independence or impartiality;

(e)  the making of a government decision outside official channels; and

(f)  any adverse effect on the confidence of the public in the integrity of the government.

(2)  No employee subject to the provisions of this Title shall receive compensation or anything of monetary value, other than to which he is duly entitled from the government, for the performance of any activity during his service as such employee within the scope of his official responsibilities.

Section 18.404.  Employee associations.  Employees shall have the right to form associations for the purpose of presenting their views to the government and shall be free from restraint or reprisal in exercising this right.  The government shall give reasonable opportunity to representatives of such associations to present their views.

Section 18.405.  Grievances.  An employee has a right to make his views known regarding working conditions, status, pay , and related matters. The Oversight Board shall publish and enact regulations which insure, at a maximum, that the grievances maybe brought before the employee’s supervisor..  These regulations shall ensure that employees are free from coercion, discrimination, and reprisals..

Background

Amended by State Law 7-47. Amended S.L. 7-184.
Section 18.405.  Leaves of absence.  Branch Heads, or other appropriate management officials, may grant leaves of absence, with or without pay, pursuant to regulations adopted by the Oversight Board.

Background

Repealed and replaced by State Law 7-47.
Section 18.406.  Resignation. Resignations shall be in writing.  If an employee ceases work without explanation for more than 6 consecutive working days, the management official shall file with the Branch Head and the Director a statement showing termination of employment because of abandonment of position.  The management official shall promptly transmit a copy of the statement to the employee by the most practical means.

Background

Amended by State Law 7-47.
Section 18.407.  Reduction in force. The Oversight Board shall develop and promulgate regulations, directives or rules to govern the conditions under which an employee shall be laid off from his position when lack of work or lack of funds make such action necessary.  In establishing such order of layoff, consideration shall be given, first, to the employee's individual merit, as shown by performance evaluations; second, to his qualifications of education, training and experience; third, to his seniority as measured by total creditable service.

Background

Amended by State Law 7-47.
Section 18.408.  Retirement.  An employee is not older than sixty years of age.  Subject to appropriation, an employee who has worked eighteen quarters for the public service and has retired from said employment after reaching fifty-five years of age may be eligible for pension benefits until he reaches sixty years of age.  The Director shall transmit to the Legislature, no later than September 1 of each year, a bill to appropriate the estimated amount of funds to be needed for the upcoming fiscal year, using for their estimate the rate of monthly benefits available to Social Security retirement beneficiaries.

Background

Amended by State Law 7-47. Amended S.L. 7-184.
Section 18.409.  Personnel Records.  The official personnel records of all employees, whatever their type of status, shall be maintained in one location with the Director and safeguarded for confidentiality.  The Director shall provide a copy of the personnel records to the Speaker of the Legislature and the Chief Justice of the Kosrae State Court for the employees of their respective branches.  The Director shall provide any employee a copy of their personnel records after a written request has been made.

Background

Added by State Law 7-47.

Chapter 5. Discipline

Section 18.501.  Suspension.  A management official may, for disciplinary purposes, suspend any employee without pay for such length of time as he considers appropriate but not to exceed 30 days  at any one time or 60 days in any 12 month period.  The management official shall transmit written notice to the Director upon suspension of an employee.  No single suspension for a period of more than 3 working days, whether consecutive or not, shall take effect until the management official transmits to the employee, by the most practical means, a written notice setting forth the specific reasons for the suspension and the employee's right to appeal.  A copy of the notice shall be filed with the Branch Head and the Director without delay.  With the approval of the Branch Head, an employee may be suspended for a period longer than 30 days pending the investigation  of any charge against him.  When an employee has been suspended pending such an investigation and the charge is subsequently dropped, he shall be reinstated in his position with full pay and benefits retroactive to the date of suspension.

Background

Amended by State Law 7-47.
Section 18.502.  Dismissal; demotion. A management official may, for disciplinary reasons, dismiss or demote an employee when he determines that the good of the public service will be served thereby. Demotions may also be made for reasons other than disciplinary ones; regulations, rules or directives shall specify the circumstances in which such demotions may be authorized.  No dismissal or demotion of a permanent employee shall be effective for any purpose until the management official transmits to the employee, by the most practical means, a written notice setting forth the specific reasons for the dismissal or demotion and the employee's rights of appeal.  A copy of the notice shall be filed with the Branch Head and with the Director without delay.

Background

Amended by State Law 7-47.
Section 18.503.  Appeals Panel. Each Branch Head shall appoint not fewer than five persons to constitute a panel from which ad hoc hearing committees may be drawn for the purposes set forth in this Title.  Each person shall be appointed for a two year term.  The Branch Head may remove any of his appointments for cause.  Persons appointed shall be nonexempt employees of the Kosrae State Government, of mature judgment and experience.  The panel should include at least one member from each of the three branches of government.

Background

Amended by State Law 7-47.
Section 18.504.  Appeals Process.  Any regular employee who is suspended for more than the 3 working days, demoted, or dismissed may appeal to the Branch Head or his designee within 15 calendar days after written notice of the suspension, demotion or dismissal has been transmitted to him.  Upon receiving such appeal, the Branch Head, or his designee, shall form an ad hoc hearing committee of three members, drawn from the panel established under Section 18.503 of this Chapter.  (Amended by S.L. 7-184)

(1)  The ad hoc committee shall comprise one member chosen by the Branch Head, one chosen by the appellant, and a third chosen jointly by the first two members.  If the first two members are unable to agree on the choice of a third member, the third member shall be selected by lot from among the remaining members of the panel.

(2)  No member of an ad hoc committee shall be an officer or employee of the division the appellant was or is assigned, or a close relative of either appellant or the responsible management official.

(3)  Members of the ad hoc committee shall not be entitled to additional compensation for such service, but shall be reimbursed for necessary expenses connected with any hearings to which they are assigned.

Background

Amended by State Law 7-47.

Section 18.505.  Hearing.

(1)  The hearing shall be held within 15 calendar days after the Branch Head receives the Appeal, unless the appellant requests a delay.  At the hearing, the appellant and the responsible management official shall each have a right to be heard, to present evidence, to be confronted by the adverse witnesses, and to be represented by counsel of his own choosing.

(2)  At the hearing, technical rules of evidence shall not apply and evidence shall be taken stenographically or by a recording machine.  The committee shall on its own motion or on that of the Branch Head of the appellant, management official or appellant, subpoena witnesses and tangible evidence, when such witness or evidence are relevant and material to the hearing.  Hearings shall be public except when the appellant requests a closed hearing.

Background

Amended by State Law 7-47.

18.506.  Recommendations. The committee shall prepare a full written statement of its findings of fact and its recommendations for action within 7 calendar days after the close of the hearing.  Its recommendations may include modification or reversal of the disciplinary action, from which appeal was taken.  They shall forthwith transmit that statement, with such supporting documentation as it deems appropriate, to the appropriate Branch Head, the Director. The decision of the Branch Head and the Director shall be final.  The Branch Head shall transmit a copy of his decision to the Director and the Appellant within 14 calendar days of receipt of the recommendation of the committee.

Background

Amended by State Law 7-47.  NOTE: State Law 7-47 appears to incorporate certain typographical errors.  This Code uses the text of the bill and floor amendment actually voted upon by the Legislature, not the L.D. 1 version.  Further amended by State Law 7-119. Amended by S.L. 7-184.

Section 18.507.  Judicial review of contested cases.

(1)  A person adversely affected or aggrieved by a final decision made pursuant to this Chapter is entitled to judicial review of that decision in the Kosrae State Court.  The Court shall conduct a de novo trial of the matter and may receive in evidence any or all of the record from the administrative hearing that is stipulated by the parties. (amended S.L. 7-184)

(2)  The reviewing court shall decide all relevant questions of law and fact, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action.  The reviewing court shall:

(a)  compel agency action unlawfully withheld or unreasonably delayed; and

(b)  hold unlawful and set aside agency actions and decisions found to be:

(i)  arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(ii)  contrary to constitutional right, power, privilege, or immunity;

(iii)  in excess of statutory jurisdiction, authority, or limitations, or a denial of legal rights;

(iv)  without substantial compliance with the procedures required by law; or

(v)  unwarranted by the facts.

Background

Repealed and replaced by State Law 7-132.
Chapter 6.  Compensation

Section 18.601.  Salary schedule.

(1)
There shall be a single salary schedule for all employees and positions in the public service.  The Director shall assign each class of positions to an appropriate salary level of such schedule based on the position classification plan adopted by the Oversight Board.

(2).   Subsequent changes to the salary schedule contained herein by way of increase or reduction in authorized pay-period hours may be made by regulation promulgated by the Oversight Board.  (amended S.L. 7-184)  

(3)
The salary of each public service position is pursuant to lawful classification by step and pay level of the position and to the base salary schedule of biweekly salary rate appearing in the following table.  Step increases are to be used only for the determination of salary for new hires and reallocations in order to determine the beginning salary of the new hire or the reallocated position.  The use of Steps is not a means of promotion within this public service system, and are to be used only to determine the salary of an individual promoted to another pay level to insure a loss of pay does not occur on promotion.
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The salaries provided herein are based on sixty-four hours of work in a bi-weekly pay period.  The Oversight Board, by Regulation, may adjust the salaries provided herein by way of reduction or increase in work hours for a bi-weekly pay period, using the same hourly rates used herein.

(Amended by S.L. 7-184) 

Background

Amended by State Law 6-132.  Subsection (1) was amended by State Law 7-47.


Section 18.602.  Periodic review of plan. The Oversight Board shall periodically conduct necessary and appropriate studies of rates of compensation and pay-related practices in all geographic areas from which employees for the public service are normally recruited and shall adopt such amendments to the existing compensation plan as the Oversight Board deems appropriate; provided, however, that when such amendments propose changes to the hourly rate used in the calculation of the salary schedule provided herein, the Oversight Board shall review the recommendations for transmittal to the Legislature for its consideration, and that such amendment shall become effective only after it has been enacted into law.  In developing amendments, the Oversight Board shall give consideration to:


(1)
the minimum standard of living which is compatible with decency and health;


(2)
the general economic conditions of Kosrae State;


(3)
compensation practices and conditions of appropriate labor markets;


(4)
conditions of employment in the Kosrae State Public Service System;


(5)
the financial resources estimated to be available to the State government; and

(6)
such other matters as the Branch Heads may deem appropriate.

Background

Amended by State Law 7-47.  Amended by S. L. 7-184
Section 18.603.  Premiums.  To recognize circumstances of employment which make it appropriate that recognition be given to labor market conditions outside of Micronesia, the following premiums are provided to public service employees.  When an employee is receiving a premium in addition to his base salary, the sum of his base salary plus premium shall constitute his adjusted base salary for the purpose of computing differentials:

(1) Market Premium.  

(a)  An employee who is recruited in a location outside Micronesia, who is a noncitizen of Micronesia, and at the time of original hire, a nonresident thereof, may be paid a premium based on labor market conditions in the place of recruitment and on the level of the base salary. 

(b)  A citizen receives the base salary in the salary schedule provided under Section 18.601. If the employee is 

(i) professionally licensed in his field, when applicable 

(ii) has obtained an earned professional degree in law or medicine, an earned doctorate in any other field, or an earned degree in professional engineering awarded upon completion of a four-year course, from a college or university accredited by a competent authority in the jurisdiction where the college or university is located; and 

(iii) is employed in a position having a requirement for such degree, the employee also receives thirty-five percent of the market place premium using the United States of America as the relevant labor market.
(2) Foreign Service Premium.  An employee who is a citizen of the FSM and who is assigned to a permanent duty station outside Micronesia may be paid a premium based on labor market conditions in the place of assignment and on the level of the base salary.

Section 18.604.  Differentials.  To compensate for unusual circumstances of employment which create hardships for public service employees, the following differentials are provided for them;  provided that in no case may an employee receive differentials under both subsections (1) and (2) of this Section:

(1)  Night Work Differential.  An employee whose tour of duty includes regularly scheduled hours falling between 7:00 p.m. and 7:00 a.m. shall be paid a differential of fifteen percent (15%) of the adjusted base salary for all hours falling within that period.

(2)  Hazardous Work Differential.  An employee whose position entails unusual and extreme hazards to his health or safety shall be paid a differential of twenty-five percent (25%) of the adjusted base salary for all hours in which hazardous work is performed.

(3) Overtime Differential.  An employee shall be paid overtime differential at the rate of time and one-half of his adjusted base salary for all time when he is directed to work and does work in excess of 8 hours in 1 day; or when he is directed to work and does work a day or days beyond 5 days in a work week; provided that he has first worked a 40 hour week straight time; and provided further, that overtime work performed on a holiday shall be subject to subsection (4) of this Section. 

(4)  Holiday Differential.  An employee who is required to work on a legal holiday shall be compensated at double his adjusted base salary for all such hours worked.

(5)  Typhoon Emergency Differential.  Employees who are required to work in a location and a period in which a typhoon or other natural catastrophe has been declared by competent authority, and in which other government employees are released [from] work because of such conditions, shall be compensated for the hours worked which such emergency remains in force at the rate of two and one-half times the adjusted base salary.  The differential provided in this subsection shall not limit the employee's right to any other differential or allowance to which he may otherwise be entitled by law or regulations.

(6)  Standby Differential.  An employee whose position requires him to remain in standby status or on call, subject to call at any time, for a regularly scheduled period of 8 or more hours in excess of a normal workweek, and who, in fact is frequently called during this period of scheduled standby, shall be entitled to a differential of twenty percent (20%) of the adjusted base salary.”
Background

Subsections (3) and (6) amended by State Law 6-132.  Subsection (6) was further amended by State Law 7-47.
Section 18.605.  Transfer allowance.  To compensate employees for unusual expenses resulting from changes of work location, the following allowance is provided to public service employees:

(1) When an employee is recruited or transferred beyond normal commuting distance from his place of permanent residence for work elsewhere,

(2) he shall be entitled to all justifiable expenses connected with travel of himself and his immediate family to the new work location and transportation of a reasonable quantity of household effects.

(2) He shall be entitled to an allowance equal to per diem at the established rate for the new duty station for a period not exceeding 15 calendar days from the date of entry into new position. (Amended S.L. 7-184..renumbered subparagraphs)

Section 18.606.  Promotion.  When an employee’s performance, as determined through objective evaluation by the appropriate management official, has met superior standards of productivity during a specified period (“the required period of superior performance”),  he is eligible for consideration for promotion to a job having a higher pay level or, in such circumstances as the respective Branch Head may determine, reclassification of his current position to reflect a pay increase. There is no guarantee of promotion or reclassification for any individual within the public service system.  Promotion is based on merit only.  Time of service may not be used as the sole factor in a salary increase. (Amended by S.L. 7-184)

Background                                                                                                                                    Added by State Law 6-160.  Prior Section 18.606, repealed by State Law 6-132.  

Section 18.607.  Cost of living adjustment.  In addition to any other compensation authorized under this Chapter, an employee is entitled to receive a cost of living adjustment in the amount provided by legislative appropriation for that purpose, if any.  A cost of living adjustment provided under this Section is not included in an employee’s base salary and shall be paid bi-weekly.

Background

Added by State Law 7-40.


Section 18.608.  Leave.

(1)
Paid Annual Leave.  Permanent employees may take twenty-five (25) days or two hundred (200) hours of paid annual leave, effective the first day of each fiscal year. Paid annual leave does not accrue from year to year. (Added by S.L. 7-210)

(2) 
Sick leave.  All permanent employees may take earned sick leave as follows:

a.
All permanent employees of the Public Service System shall earn sick leave at the rate of three (3) hours per pay period.  There shall be no waiting period for new employees.

b.
to be eligible for sick leave, a permanent employee (i) must be injured or ill and (ii) must have accumulated earned sick leave.

c.
A permanent employee is required to notify the Administrative Officer as soon as possible on the first day sick leave is taken.  If an emergency prevents notification on the first day sick leave is taken, or the permanent employee has no access to a telephone, then the permanent employee must notify the Administrative Officer as soon as her or she is able to do so.

d.
When a permanent employee takes sick leave for more than three (3) consecutive working days, a written explanation bearing a doctor’s signature or other form of evidence must be presented to the Administrative Officer.  The Administrative Officer may require written evidence of illness from a doctor when taking sick leave appears chronic or excessive.

e.
 All sick leaves shall be accumulated from year to year.
f.
Strictly there will be no form of compensation nor sanction bestowed upon any accumulated sick leaves.

(Subsections e and f amended by S.L. 8-117, Oct. 2005)

(3)
Training leave.

Subject to a management official’s approval, permanent employees are encouraged to take paid leave for continuing education training.  Upon the recommendation of a management official, the Branch Head may grant a permanent employee up to one (1) year paid leave for training related to the employee’s duties in priority areas identified in the Kosrae State Action Plan.  During any two year period, an employee may not take more than one (1) year paid leave for training.

(3) Compassionate Leave.  Permanent employees may take from one to five days paid compassionate leave whenever any of the following members of their family dies or is at risk of imminent death:

a. Spouse of employee

b. Children of employee or employee’s spouse

c. Parents of employee or employee’s spouse

d. Grandparents of employee or employee’s spouse

e. Siblings of employee or employee’s spouse

(4) Maternity Leave

Female permanent employees, at their own discretion or at their physician’s discretion, may take fifteen (15) days of maternity leave with pay followed by any available annual leave, followed by administrative leave; the entire maternity leave period not to exceed a total of 90 consecutive days.

(5) Administrative Leave.

With the consent of a management official and a permanent employee’s Branch Head, a permanent employee may take administrative leave with or without pay whenever in the judgment of the Branch Head, administrative leave with or without pay would avoid unnecessary hardship or be in the best interests of the public.

(6) No Payment for Newly Accumulated Leave

No employee shall be paid for any type of leave that accumulates after this Bill becomes law.

(7) Compensation fo Already Accrued Leave

When this Bill becomes law, employees with already accrued annual leave shall be paid for up to a maximum of two hundred forty (240) hours of already accrued annual leave per employee.  The Oversight Board shall establish the fair amount of payment for already accrued annual leave.  The Oversight Board shall establish a reasonable time when the fair amount of payment for already accrued annual leave shall be paid.

(Added by S.L. 7-184

Chapter 7.  Early Retirement Program

Background
Title 18, Chapter 7 added by State Law 6-122 and renumbered by State Law 6-136. Later amended and renumbered by S.L. 7-184
Section 18.701     Definitions.  As used in this chapter, unless the context clearly requires otherwise, the term “Program” means the early retirement program established and prepared within the Kosrae State Government.

Section 18.702
Employees in program not eligible for re-employment.  An employee who receives compensation under the Program shall not be eligible for re-employment by the State Government pursuant to State Public Service System Act or employment pursuant to employment contract for a period of four years following the employee’s departure from the public service under the program with the exception of elected and appointed positions subject to advice and consent.

(Note Section 18.701 and 18.702 were added by S.L. 7-184, the following subsections are presumably renumbered accordingly.)

Section 18.701.   Short Title.  Chapter 7 of Title 18 of the Kosrae State Code shall be known and may be cited as the “Kosrae State Early Retirement Act of 1997”.

Section 18.702.  Purpose.  The purpose of this chapter is to lower the long-term cost of Kosrae State Government operations by establishing a program of early retirement for employees of the State Government due to the impending reduction in compact funding during the compact step-down and the potential termination of compact funding after the initial fifteen year compact period.

Section 18.703.   Findings.  the State finds that:

(a) The State must initiate and implement cost savings measures as it faces certain reductions and possible future termination of funds under the Compact of Free Association between the Federated States of Micronesia and the United States of America.

(b) the State cannot continue to provide essential public services unless cost-saving and cost reduction measures are implemented immediately.

(c) The State must ease the impact of the necessary cost-saving and cost-reduction measures on the people of the State of Kosrae.  An early retirement program will help to alleviate the fiscal difficulties facing the State of Kosrae.

Section 18.704.  Definitions.  As used in this chapter, unless the context clearly requires otherwise, the term:

(a) “Base Salary” means the specific rate of pay based on a fifty-six hour bi-weekly pay period, for a given pay level and step as contained within the Base Salary Schedule established by the State Public Service System Act of 1997, as amended.

(b) “Compact” means the Compact of Free Association between the Federated States of Micronesia and the United States of America.

(c) “Participating employee” means a permanent employee who qualifies to participate in the Program as set forth in Section 18.706.

(d)  “Permanent employees” means employees appointed to positions in the public service system who have successfully completed their probationary employment status.

(e)  "Probationary [employees]” means employees appointed to positions in the public service system who have not completed their probationary employment status for a period not less than six months and not more than one year.



(f)  “Program” means the early retirement program established and prepared within Kosrae State Government.

Background

Amended by State Laws 6-132 and 6-136.
Section 18.705.  Early Retirement Program: Commencement.

(a) the State hereby establishes a Kosrae State Early Retirement Program for the benefit of permanent employees recruited pursuant to the State Public Service System Act whose positions may be abolished from the public service system in a manner consistent with this chapter and the economic realities of the State.

(b) The program shall begin on the date the Governor certifies that there are funds available in the Program for disbursement to employees and shall continue from the date of certification for a period not to exceed two years.

(c) The certification shall clearly state the date when the program will end.

(d) Copies of certification shall be provided to each branch of the Kosrae State Government.

Section 18.706.  Eligibility; Procedures; Requirements.  Eligibility for the benefits under the program shall be determined as follows:

(a) Within 30 days of the commencement of the program, the Governor of Kosrae for the executive branch, the Chief Justice of Kosrae State for the judicial branch, the Speaker of the Kosrae Legislature, and the chief executive officer for each agency of the State Government shall submit to the Governor, or his designee, a list for their respective branch or agency.  Each list may be updated from time to time and shall include each position:

(1) Which shall be ineligible for inclusion in the program.  A position shall be ineligible if such position is exempt by law from provisions of the Public Service System Act, or provides essential public service and if abolished would cause the Kosrae State Government to fail to provide essential public services;

(2) Which shall be terminated because such position is redundant, inefficient, no longer funded or subject to abolishment from the public service without causing a failure by the Kosrae State Government to provide essential public services; and

(3) Which may be eligible for inclusion in the program.

(b) A permanent employee in a position which shall be terminated under section 18.706(a)(2) of this chapter shall be deemed a mandatory participant in the program subject only to the abolishment of the position.  Such abolishment may occur at anytime during the program period but not less than 60 days after the employee has received notice that the position is to be abolished.  Eligibility for compensation under the program shall be subject to the criteria in section 18.707(a)  of this chapter.

(c) A permanent employee in a position eligible for inclusion in the program under section 18.706(a)(3) of this chapter may participate in the program voluntarily by submitting written application to the Governor or his designee.  Eligibility for compensation under the program shall be subject to the criteria in section 18.707(a) of this chapter.

Section 18.707.  Compensation to employees under the program.

(a) Permanent employees eligible for participation in the program shall be eligible for compensation under the program if:

(1) There are funds available in the program; and

(2) Long-term cost savings would be achieved by the employee's participation in the program with compensation; and

(3) The respective branch or agency of the Kosrae State Government shall abolish the position without compromising essential public services or such position shall be filled by a permanent or probationary employee and such employee's previous position shall be abolished.

(b) Permanent employees eligible for participation in the program and eligible for compensation under the program shall receive the following compensation:

(1) Persons less than 55 years of age shall receive either:

(a) a lump sum payment equal to 48 bi-weekly base salary payments; or

(b) a lump sum payment equal to 24 bi-weekly base salary payments plus periodic payments equal to 26 base salary payments; or

(c) periodic payments equal to 52 bi-weekly base salary payments.

(2) Persons aged 55 or greater but not yet eligible for FSM Social Security Administration (hereinafter "SSA”) retirement benefits, shall receive a lump sum payment equal to 6 bi-weekly base salary payments and a monthly amount equal to such becoming eligible for SSA retirement benefits.  Such payment shall terminate upon the person reaching the age of 60 or applicable law.  The Director of Administration and Finance may enter into an agreement with the SSA authorizing the SSA to administer the monthly payments under this subsection.  The agreement may also provide for the collection of reasonable administrative fees by the SSA.  Should the participating employee die prior to the termination of the benefits under the program the deceased participating employee’s entitlements to compensation under the program shall survive and the remainder will be paid to person's or entities in accordance with the participating employee’s anticipated SSA monthly retirement benefit at age 60.
(3) Persons aged 60 or greater and eligible to receive SSA retirement benefits shall receive a lump sum payment equal to 6 bi-weekly base salary periods.

(c) Each compensation package due to an employee pursuant to this chapter shall be subject to the following adjustments prior to disbursement.

(1) Deduct therefrom any annual or sick leave advance;

(2) Deduct therefrom any salary advance;

(3) Deduct therefrom any per diem or other travel advances including outstanding travel authorization; and



                                                       


(4) Deduct therefrom any other adjustment which the employee may owe to the government, or add thereto any adjustment which the government may owe to the employee.

Background

Amended by State Law 6-136.  Further amended by State Law 7-1..
Section 18.708.  Employees in program not eligible for re-employment.  An employee who receives compensation under the Program shall not be eligible for re-employment by the State Government pursuant to the State Public Service System Act or employment pursuant to employment contract for a period of four years following the employee's departure from the public service under the program with the exception of elected and appointed positions subject to advise and consent.

Section 18.709.  Government shall provide counseling and training.  The Government shall provide out placement counseling and retraining for the participating employees during the transition period which shall be made optional and at the discretion of the participating employees.

Background

Amended by State Law 6-136.
Section 18.710.  Program Fund, uses, loan repayment and reversion of funds.

(a) The program shall be funded from loan proceeds or from funds from the General Fund otherwise appropriated for such use.  Upon disbursement of any loan proceeds, such funds shall be deposited in a Kosrae State Government Early Retirement Fund (hereinafter Retirement Fund) which is hereby created and established.  The Retirement Fund shall be separate from the General Fund or any other funds of the Kosrae State Government.  Money in the Retirement Fund shall be invested prudently and investment gains therefrom shall accrue within the fund.

(b) Funds in the Retirement Fund may only be withdrawn, unless otherwise provided by law, for the following purposes:

(1) Payment of compensation to employees participating in the program; 

(2) Payment to the SSA for payments and the administration of monthly compensation to persons participating in the program under Section 18.707(b)(2) of this chapter;

(3) Repayment of any loan obligations directly related to the program; or

(4) Payment for training costs related to the program, but not exceeding $150,000 in total.

(c) In order to facilitate the repayment of the loan the State Government shall continue to appropriate funds equivalent to at least fifty percent of the costs for each position abolished and subject to compensation payments under the program.  The funds so appropriated shall be deposited in the Retirement and Repayment  Fund.  On or before September 30, 2001, the balance of the Retirement and Repayment  Fund must equal or exceed the principal amount borrowed for the program.

(d) Pursuant to the terms of the Financing Agreement, if, at any time during the term of the loan the amount in the State’s Trust Fund Account with the national government, plus the amounts in the Retirement Fund, exceeds the principal amount remaining for the loan, the amount in excess may be withdrawn from the Retirement Fund first, and then from the State’s Trust Fund Account if still in excess of the remaining principal amount of the loan.  Such withdrawals shall revert to the General Fund.  Any funds remaining in the Retirement Fund and the State’s Trust Fund Account after the loan has been paid in full shall revert to the General Fund.

Background

Amended by State Law 6-136.
Section 18.711.  Annual Report.  The Governor shall submit a report to the Legislature not later than the first Monday of February of each year regarding the condition of the Program, actual expenditures from the last completed fiscal year, estimated expenditures for the fiscal year in progress, a full accounting of the funds received by the State for the Program, and a full accounting of funds deposited in the escrow account as authorized in Section 18.710 of this chapter.

Section 18.712.  Act supersedes other laws.  The provisions of this chapter shall supersede in their entirety any other provisions of any State laws that may be interpreted as inconsistent with any provisions of this chapter.

TITLE 19.  Marine Resources

Chapter 1.  General Provisions 


Section 19.101.  Definitions.  As used in this Title, unless the context otherwise requires, the term:



(1)  "Agent" means a person who acts on behalf of another person.  “Agent” 

includes a person appointed by a foreign fishing company to act as its legal representative within the Federated States of Micronesia, including the acceptance of and response to legal process pursuant to Title 24 (Marine Resources) of the Code of the Federated States of Micronesia or any law relating to foreign fishing agreements;


(2)  "Aquaculture" means any activity designed to cultivate or farm fish and includes mariculture;


(3)  "Authorized officer" means any person or category of persons designated as an authorized officer under Section 19.502;


(4)  “Commercial fishing" means any fishing resulting or intended to result in selling or trading any fish that may be taken, caught or harvested during the fishing operation.  “Commercial fishing” does not include sport fishing;



(5)  "Department" means the Department of Agriculture, Land and Fisheries;



(6)  "Director" means the Director of Agriculture, Land and Fisheries;


(7)  "Drift net" means a gill net or other net or arrangement of nets which is more than 2.5 kilometers in length and the purpose of which is to enmesh, entrap or entangle fish;


(8)  “Explosive” or “explosives” means a substance or a combination of substances which upon rapid decomposition or combustion causes an explosion, that is, a violent bursting or expansion with noise;


(9)  "Export" means to send or remove an article of trade or commerce from the State;



(10)  "Fish" means any marine or aquatic plant or animal, including their eggs, spawn, spat and juvenile stages, and any of their parts;



(11)  "Fishery waters" means any waters over which the State has jurisdiction, including the State fishery zone and inland waters;



(12)  "Fishing" means the actual or attempted searching for, catching, taking, or harvesting of fish by any method whatsoever; any other activity that could reasonably be expected to support or assist in the locating, catching, taking or harvesting of fish; and any activity used in preparing, processing or transporting fish;



(13)  "Fishing gear" means any equipment, implement, or other thing that can be used in the act of fishing, including, without limitation, any fishing net, rope, line, float, trap, hook, or winch;



(14)  "Fishing vessel" means any vessel used for, equipped to be used for, or of a type that is normally used for fishing or assisting one or more vessels in any activity related to fishing, including, without limitation, preparation, supply, storage, refrigeration, transportation, or processing;



(15)  "Foreign fishing vessel" means any fishing vessel other than a local fishing vessel;



(16)  “Inland waters” means the waters of the State landward from the State’s baseline, as defined by national law, including harbors, tide lands, rivers, and streams;



(17)  "Local fishing vessel" means any fishing vessel wholly owned and controlled by:

(a)  The State Government, or any corporation established by State law and wholly owned or controlled by the State Government;

(b)  One or more natural persons who are citizens or permanent residents of the State;

(c)  Any company, society, or other association of persons incorporated or established under the laws of the State;


   (18)  "Observer" means any person authorized to act as observer under Section 19.502 or Title 24 of the Code of the Federated States of Micronesia;


   (19)  "Operator" means any person who is in charge of or who directs or controls a fishing vessel, including the master, owner, and charterer;


   (20)  "Permit" means any permit issued under this Title;


   (21)  "Person" means any natural person or business enterprise, including without limitation, a corporation, partnership, cooperative, association or other entity;


   (22)  "Poison" means any substance having a deleterious property that enables it to harm or destroy life, including, but not limited to, bleaches, hypochlorous acid or any of its salts, plants or plant material and any other substance that is commonly recognized or scientifically described as a poison or noxious substance;


   (23)  "Regulation" means any regulation adopted by the Department pursuant to this Title;


   (24)  "State fishery zone" means the waters of the State extending seaward twelve miles from the State’s baseline as defined by national law.


   (25)  "Transshipment" means the transfer of any fish or fish products to or from any fishing vessel; and



   (26)  "Vessel" means any boat, ship, canoe or other watergoing craft.

Section 19.102.   State powers within the fishery waters.  Within the State fishery waters, the State has complete sovereign rights for all purposes, including exploring, exploiting, conserving, managing, and developing living and non-living resources within the fishery waters.

Section 19.103.  Regulations.  The Department shall administer this Title.   The Director may adopt regulations for the management, conservation and development of the fishery waters and that otherwise implement this Title.  These include, without limitation, regulations that:


(1)  Identify areas of the fishery waters for management, conservation or development;


(2)  Limit the size, number, location, or type of any species of fish taken from the fishery waters;



(3)  Prohibit specific activities related to fish and fishing;



(4)  Prohibit the sale, possession, and transportation of any species of fish; and



(5) Prohibit the use of specific fishing methods, gear, or types of vessels.

Section 19.104.  Department consultation and approval required.  Any person planning any development or activity that may affect the environmental quality of the fishery waters shall inform and consult with the Director before initiating the development or activity.  The Director may require that an Environmental Impact Assessment or other investigation be carried out by that person or any other authority provided in State law or appointed by the Director.  The person proposing the development or other activity shall pay for the Environmental Impact Assessment or other investigation.  Before initiating the development or activity, the person proposing the development or activity shall submit to the Director a copy of any plan for the development or activity, along with a copy of the completed Environmental Impact Assessment, if one has been completed or required.  The Director has the right to submit his comments before any final decision is made by any State government authority, such as the Development Review Commission, concerning any development or activity that may affect the environmental quality of the fishery waters.

Section 19.105  Aquaculture Exemption.  Nothing in this title shall be interpreted as prohibiting or authorizing regulations to prohibit the harvesting, processing, sale or export of fish (as defined by Section 19.101(10)) cultivated in an aquaculture center operated or approved by the National Government of the Federated States of Micronesia or the State Government of the State of Kosrae.
(Section added by S.L. 8-137, Mar. 3, 2006.)

Chapter 2.  Permits


Section 19.201.  Permits required.   A State permit is required, and must be maintained on board, for the following:

(1)  Fishing from a foreign fishing vessel in the State fishery zone, unless the fishing is authorized under section 117 of Title 24 of the Code of the Federated States; and
(2)  Transshipment.

Section 19.202.   Other activities for which permits may be required.

(1)  The Director may require and issue permits for the following activities in or associated with the fishery waters:




(a)  Fishing not covered by Section 19.201;

(b)  The import and export of fish or other marine resources;

(c)  Aquaculture; or

(d)  Marine research.


(2)  By regulation, the Director may exempt from permitting requirements any persons or fishing vessels for activities described in Subsection (1) above.  The Director shall exempt any person engaging in subsistence fishing.

Section 19.203.  Issuance of permits and written agreements for foreign fishing vessels.  

(1)  By regulation, the Director shall establish procedures and requirements for the issuance of permits to foreign fishing vessels, as well as the terms and conditions of permits.


(2)  A permit may not be issued unless the permittee has entered into an agreement with the State that complies with this Title.


(3)  The Department may negotiate and conclude agreements with foreign governments, associations or companies in accordance with this Title for fishing in the State fishery zone or carrying out any activity related to fishing in the State.   These agreements must include terms and requirements no less stringent than those required by national law.   The agreements are valid and enforceable when signed by the Governor.


(4)  The Governor may authorize the National Government to negotiate and execute an agreement on the State’s behalf for foreign fishing in the State fishery zone.


Section 19.204.  Permit requirements for all permits.  The Director, or his designee, shall issue all permits in accordance with this Title.  Permits may be issued upon receipt of a completed application in the appropriate form and payment of the required fee.  The Director shall attach to any permit any terms and conditions prescribed by the regulations and may attach any additional terms and conditions as are appropriate.  A permittee shall hold a permit in its original, complete and correct form.  Regulations establishing requirements for a permit must prescribe, at least, the following:


(1)  A form and procedures to apply for a permit;



(2)  A condition that the permittee consents to being stopped and boarded;


(3)  A condition that the permittee consents to  inspections, searches, and seizures without reasonable cause of any vessel, vehicle, aircraft, nonresidential premises, fishing gear, fish, or fish products used in connection with any activity regulated by this Title;


(4)  A condition that the permittee exhibit his permit on request of an authorized officer or observer;



(5)  Any other conditions that may or must be attached to a permit;  



(6)  Criteria for renewal, refusal, suspension or cancellation;



(7)  Fees, royalties, and other forms of payment;



(8)  The period of validity;



(9)  Requirements for transfer;


  (10)  The right to appeal from a decision to refuse, suspend or cancel a permit; and


  (11)  Offenses, fines and penalties for failure to comply with conditions attached to a permit.


Section 19.205.  Additional permit information.  The Director may require the following information to be attached to the application for any permit under this Title:


(1)  A description of the proposed site, fish species, cultivation and harvesting methods;


(2)  An Environmental Impact Assessment; and


(3)  Any other reasonable information requested in the discretion of the Director. 

Section 19.206.  Observation of laws.  No permit issued under this Title relieves any person of any requirement imposed by any law of the State or the Federated States of Micronesia.

Chapter 3.  Registration, & Required Equipment


Section 19.301.  Registration of fishermen and fishing vessels.  The Department may, by regulation, require that all fishermen or any class of fishermen, or all vessels or any class of vessels within the State be registered with the Department.  If registration is required by regulation, the Director shall maintain a written register of fishermen and/or fishing vessels registered.

Section 19.302.  Marking of fishing vessels and gear.

(1)  The Department may adopt regulations requiring fishing vessels to display registration letters and numbers and other markings.


(2)  All submerged stationary fishing gear or surface drifting gear must bear conspicuous surface marks using brightly colored buoys, flags or floating poles and night lighted markers.  All surface marks must be visible in clear weather at a distance of at least one nautical mile.  For nets, the markers must be placed at 50-foot intervals along the full length of the net.


Section 19.303.  Vessel safety provisions. No person shall operate a vessel in the State fishery zone extending seaward from one mile beyond any reef without the following equipment aboard:



(1)
Reasonable amounts of food and water;



(2)
An operable flare gun and flares, or a mirror;



(3)
A sea anchor or dropue;



(4)
Emergency rowing equipment;



(5)
Life Jackets or other reasonable floating devices sufficient for all passengers; and



(6)
50 meters of line.


Section 19.304.  Fishing Gear Requirements.  All fishing gear aboard a commercial fishing vessel in the fishery waters must be stowed so that it is not readily available for use, except where permitted under this Title.

Chapter 4.  Prohibited Acts


Section 19.401.  Compliance with Title.  No person shall violate this Title, regulations adopted pursuant to this Title, written fishing agreements, or any requirements or conditions of a permit issued pursuant to this Title.

Section 19.402.  Inland water fishing.  No person shall engage in commercial fishing from a foreign fishing vessel in inland waters.

Section 19.403.  Fishing without a permit.  No person shall fish from a foreign fishing vessel in the State fishery zone without a valid State permit for that vessel on board.


Section 19.404.  Transshipment without a permit.  No person shall engage in any transshipment without a valid State permit for that activity on board.


Section 19.405.  Permits required.  No person shall perform any act for which a permit is required pursuant to Section 19.202, without a valid State permit in his possession.


Section 19.406.  Fishing by non-citizen foreign fishing crew or officers.  No non-citizen crew member or officer of a foreign fishing vessel, while disembarked from that vessel, shall fish for any purpose other than personal consumption without the Director’s prior written permission.


Section 19.407.  Development or activity without approval.  No person planning any development or activity that may affect the environmental quality of the fishery waters shall violate Section 19.104 or any requirements established by the Director pursuant to that Section.


Section 19.408.  Violation of fishery waters.  No person shall use a vessel to enter or remain within the fishery waters in violation of this Title or any other law.


Section 19.409.  Contamination of fishery waters.  No person shall directly or indirectly contaminate the fishery waters, including, without limitation:


(1)  Discharging non-biodegradable trash or debris, poison, oil, petroleum, solvents, metals, sewage or other noxious substances;  or


(2)  Taking any action likely to damage or degrade the quality of the fishery waters or fish. 

Section 19.410.  Protection of reefs.  No person shall damage a reef by dredging, mining, removing coral or rocks, running a vessel aground or by any other means.


Section 19.411.  Drift nets.  No person shall use a drift net in the fishery waters, or transport or process any fish caught by use of a drift net.


Section 19.412.  Nets in navigation channels.  No person shall set nets in the fishery waters in channels used for navigation.


Section 19.413.  Prohibited methods of fishing.


(1)  No person shall use or attempt to use any poison, explosive, electric charge device or other substance to kill, take, stun, immobilize or in any way render fish more easily caught.


(2)  No person shall possess or control any poison, explosive, electric charge device or other substance with the intent to use it to kill, take, stun, immobilize or in any way render fish more easily caught.


Section 19.414.  Export or import of live fish.  No person shall export or import any live fish or viable fish eggs without the Director’s prior written permission.


Section 19.415.  Prohibition of trade in fish, fish products or other marine resources.  No person shall knowingly buy, sell, knowingly possess or otherwise trade in fish, fish products, or other marine resources obtained in violation of this Title.


Section 19.416.  Export of fish.  No person shall export any fish or fish product caught in the fishery waters without the Director’s prior written permission, unless:


(1)  The terms and conditions of a permit or a fishing agreement with the State allow export; or



(2)  The export is for personal consumption by immediate family members.


Section 19.417.  Protection of species.  The Director may preserve and develop the resources of any fish species.  


(1)  The Director may adopt regulations regarding the management of any species, including, without limitation, the time, place, and method of harvesting, a permit system, and minimum and maximum size or other restrictions to ensure responsible and environmentally sound harvesting.


(2)  In addition to any prohibitions in regulations adopted under subsection (1), the following activities are prohibited:


(a)  Taking or killing a turtle whose shell is less than twenty-seven inches when measured over the top of the carapace shell lengthwise;

(b)  Taking turtle eggs or killing a turtle while it is on shore;

(c)  Taking or killing a turtle of any size from the first day of June to the thirty-first day of August or from the first day of December to the thirty-first day of January inclusive;

(d)  Taking or killing a Pinctada margaritifera (black-lip mother-of-pearl oyster) from the first day of August to the thirty-first day of December inclusive;

(e)  Taking or killing a Pinctada margaritifera whose shell is less than six inches in minimum diameter, measured along the largest dimension across the outside of the shell; 

(f)  Harvesting trochus (tukasungai) except as officially authorized by Section 11.1101;

(g)  Taking or killing a lobster less than one pound in weight or less than three inches in carapace length, or taking or killing a female lobster with eggs;

(h)  Taking or killing a Mangrove crab whose shell is less than 6 inches in length, measured along the largest dimension across the outside of the shell.


(note S.L. 7-176 deleted previous sections (i) and (j))


Section 19.418.  Reckless or negligent operation.  

(1)  No person shall operate a motor driven vessel recklessly or with gross, willful or wanton disregard for the lives and safety of the public.

(2)  No person shall operate a motor driven vessel negligently in such a manner as to constitute a substantial deviation from the standard of care a reasonable person would exercise without due regard for the rights and safety of others.


Section 19.419.  Operating a vessel under the influence.  No person shall operate a motor driven vessel while under the influence of alcoholic drink, a controlled substance or any other intoxicating substance.


Section 19.420.  Nets, traps, ponds, enclosures and storage devices.   No person shall remove a fish from a net, trap, pond, enclosure or storage device that belongs to another person without that person’s permission.  No person shall knowingly destroy, damage or impair the functioning of any net, trap, pond, enclosure or storage device that belongs to another person.


Section 19.421.  Protection of mooring buoys, floats, trays, other devices.  No person shall tamper with, take, destroy or otherwise interfere with any mooring buoy, float, tray or other device installed or placed in the fishery waters under the authority of the Department.


Section 19.422.  Fishing operational requirements.  All fishing vessels must have fully operational holding tanks or must use shore-based facilities to process their catch.


Section 19.423.  Use of unmarked gear.  No person shall use submerged stationary fishing gear or surface drifting gear in violation of Section 19.302(2).


Section 19.424.  Required safety provisions.  No person shall operate a vessel without the safety provisions required under Section 19.303.


Section 19.425.  Fishing gear requirements.  No person shall stow fishing gear aboard a commercial fishing vessel in violation of Section 19.304.


Section 19.426.  Storage of fish.  No person shall store or otherwise keep any fish taken in violation of this Title.

Section 19.427.  Interfering with enforcement.   No person shall:


(1)  Fail to comply with the lawful instructions or directions of an authorized officer or observer;


(2)  Obstruct or resist an authorized officer or observer in the exercise of any provision of this Title, including, without limitation, preventing him from boarding  or searching a vessel, vehicle or aircraft or preventing him from inspecting fishing gear, equipment, records, fish or fish products; 


(3)  Assault, threaten, or use abusive language or behavior toward an authorized officer or observer in the execution of his duties; or 



(4)  Resist lawful arrest for any violation of this Title.


Section 19.428.  Information and documentation.  Every person shall give true, complete, and correct information or documentation for the issuance of a permit or registration as required under this Title.  Any change in circumstances that renders any information or documentation false, incomplete or misleading must be provided to the Director immediately.


Section 19.429.  Destruction of evidence.  No person shall destroy, abandon, or conceal any fish, fishing gear, net or other fish appliance, electric shock device, explosive, poison or any other thing or document knowing that it is about to be produced in evidence in any trial, inquiry, or investigation authorized by law, with the intent to prevent it from being produced.

Chapter 5.  Monitoring, Control and Surveillance


Section 19.501.  Primary responsibility for enforcement.  The Department has primary responsibility for enforcing this Title, except that the Attorney General’s office is responsible for the review and final determination of any potential legal actions. 


Section 19.502.  Appointment of authorized officers and observers.  The Director may appoint, in writing, any person or category of persons as authorized officers to ensure compliance with this Title.  Any police officer is deemed to be an authorized officer for purposes of this Title.  The Director may appoint any person as an observer for compliance, monitoring and any other function.  Any authorized officer or observer appointed pursuant to Title 24 of the Code of the Federated States is deemed to be an authorized officer or observer with respect to foreign fishing vessels or activities in the fishery waters.


Section 19.503.  Powers of authorized officers and observers.


(1) For the purposes of enforcing this Title, any authorized officer or observer may:


(a)  Require any person engaged in fishing to show his permit, fishing gear and catch; 

(b)  Stop, board and search any vessel he reasonably expects is a fishing vessel in the fishery waters;  

(c)  Stay on board any fishing vessel within the fishery waters; 

(d)  Examine or inquire of any person aboard about the fishing gear, fish, cargo, catch, contents of holds and storage spaces, voyage and activities of the vessel;

(e)  Inspect and search the vessel, vehicle, aircraft, nonresidential premises, fishing gear, fish, catch, cargo, content of holds and storage spaces, or other evidence of activities subject to this Title;

(f)  Request and receive a reasonable fish sample from any person in possession or control of fish or fish products;

(g)  Require any person aboard a fishing vessel to inform him of the vessel’s name, call sign and country of registration and the names of the master, owner, charterer and all crew members;  

(h)  Require the agent of any foreign fishing vessel holding a permit to fish issued under Title 24 of the Code of the Federated States, where the agent is based within the State, to inform him of the name, call sign and country of registration of any vessel that he represents and the name of the operator, officer, or crew members, or other information reasonably required;  

(i)  Seize any vessel, vehicle, aircraft, fishing gear, equipment, stores, catch, cargo, fish, fish products, log books, charts, other documents or other items used in the commission of an offense, subject to procedures and requirements of Title 14, Chapter 12 of the State Code;

(j)  Arrest any person where there is probable cause to believe he has committed a criminal offense in violation of this Title;

(k)  Execute any warrant or other process issued by any court of competent jurisdiction relating to this Title; and 

(l) Exercise any other lawful authority.


Section 19.504.  Hot pursuit.  An authorized officer may, following hot pursuit in accordance with international law commenced within the fishery waters, stop, board and search any fishing vessel outside the fishery waters that he has probable cause to believe has been used in the commission of an offense in the fishery waters.  The authorized officer may bring the fishing vessel and all persons and things on board within the fishery waters.


Section 19.505.  Immunity of authorized officers or observers.  An authorized officer or observer who acts pursuant to this Title may not be found civilly or criminally liable for those actions or omissions to act, unless taken in bad faith. 


Section 19.506.  Duty of confidentiality.  The Director shall require an authorized officer or observer to swear an oath of confidentiality. 

Chapter 6.  Administrative Enforcement Proceedings

Section 19.601.  Report of violation; approval for administrative enforcement.  The Director shall report all violations of this Title to the Attorney General.  In appropriate cases approved by the Attorney General, the Director may enforce this Title through administrative proceedings as provided in this Chapter.


Section 19.602.  Notice of administrative hearing; rights; regulation.  The Director shall notify the alleged violator of the date of the adjudicatory administrative hearing at least 10 days before the hearing unless the alleged violator waives this notice period.  The alleged violator has the right to appear, be heard, produce evidence and be represented by counsel.  The Director may adopt regulations regarding the conduct of these proceedings.

Section 19.603.  Summary administrative enforcement proceedings.  If the person alleged to have committed the offense admits, in writing, to committing the violation(s) and consents to the summary proceedings, the Director may impose an administrative penalty as set out in regulations.   In addition to payment of an administrative penalty, the Director may require payment of an agreed-upon fair market value of any fish caught. The Director may void the decision to proceed with summary administrative enforcement proceedings if the full amount of the penalty, including the value of any fish caught, is not paid within 30 days after notification of the penalty assessment.  Any person who submits to the summary administrative proceedings shall not fish in fishery waters until the administrative penalty is paid in full.
Chapter 7.  Civil Remedies


Section 19.701.  General enforcement.  The Attorney General shall prosecute violations of this Title unless he determines that administrative enforcement proceedings satisfy the interests of justice.  The Attorney General may take action to stop any violation of this Title, including seeking injunctions and restraining orders.  Any prosecution not handled administratively may be pursued under the criminal laws of Title 13 and/or the civil penalties and forfeiture provisions of this Title.  


Section 19.702.  Civil penalties. 


(1)  Any person who is found in a civil proceeding to have committed an act prohibited by this Title is liable to the State for a civil penalty.  Civil penalties and fines may be imposed in addition to any criminal punishment imposed pursuant to Title 13.


(2)  The amount of the civil penalty may not exceed $1,000,000 for each violation of this Title.  Each day of a continuing violation constitutes a separate offense for which a separate penalty may be imposed.



(3)  In determining the amount of a civil penalty, the court shall consider:




(a)  The nature, circumstances, extent, and gravity of the acts;

(b)  The violator’s degree of culpability and any history of prior offenses; and

(c)  Any other matter that justice requires.


(4)  The Attorney General may initiate all proceedings under this Title and recover the amount assessed as a civil penalty.



(5)  The proceeds of civil penalties must be deposited into the General Fund.
Section 19.703.  Liability for loss or damage.  In addition to imposition of a fine or imprisonment for violation of this Title, the Court may also determine and impose a damage award for any loss or damage caused by the act(s) underlying the violation.  The damage award may be recovered in the same manner as a fine.


Section 19.704.  Revocation of permit.  In addition to other penalties, the Court may order the revocation or suspension of any permit issued under this Title and may prohibit holding any such permit for up to 5 years.


Section 19.705.  Liability of operator.  In any proceedings under this Title, the operator of a fishing vessel is liable for the acts or omissions of any crew member under his direction or supervision. 

Section 19.706.  Civil liability of officers of companies.  Each officer of a partnership, corporation, firm, company, or any other business enterprise engaged in activities governed by this Title is personally liable for any violation of this Title by any member or employee of that business enterprise.   It is an affirmative defense to liability under this section that the officer used due diligence to secure compliance with the Title or that the violation or offense was committed without that officer’s knowledge, consent, collusion or collaboration.

Section 19.707.  Presumptions.  The presumptions set forth in this Section establish prima facie evidence of the subject matter of the presumption and constitute sufficient proof of any element of an offense to which the presumption is material unless the Court, or the Director in an administrative proceeding, finds that the presumption is rebutted by competent evidence.


(1)  Any fish found on board any fishing vessel used in the commission of an offense under this Title is presumed to have been caught or taken in the commission of that offense.

(2)  Any entry in or on any log, chart or other document required to be maintained or used to record the activities of a fishing vessel is presumed to be that of the operator of that vessel.

Section 19.708.  Burden of proof.  Where, in any proceeding under this Title, a person has been alleged to have committed an offense involving an act for which a permit is required, the burden is on that person to prove that at the relevant time the requisite permit was held.

Section 19.709.  Remittance to informant.  If a person has given material information leading to a conviction or determination of liability, he is entitled to receive 1% of the fine collected.

Chapter 8.  Forfeiture of Property

Section 19.801.  Forfeitures.  

(1)  Any fishing vessel involved in the commission of any act prohibited by this Title, along with its fishing gear, furniture, appurtenances, stores, or cargo used, is subject to forfeiture to the State.

(2)  Any fish taken or retained, in any manner, in connection with, or as a result of, the commission of any act prohibited by this Title is subject to forfeiture to the State.



(3)  An action for forfeiture pursuant to Subsection (1) or (2) is a civil proceeding.


Section 19.802.  Jurisdiction.   The Kosrae State Court has jurisdiction to order the forfeiture and seizure of anything subject to forfeiture under Section 19.801 upon determining that the forfeiture and seizure is reasonably related to the offense.  The Attorney General may initiate an action for forfeiture on behalf of the State.  If the court enters judgment for the State in a civil forfeiture proceeding, the Attorney General shall seize any property or other interest declared forfeited to the State that has not previously been seized pursuant to this Title.


Section 19.803.  Temporary disposition of property.  Pending completion of the civil forfeiture proceeding, the seized items remain in the State’s custody awaiting disposition pursuant to law.  At the court’s discretion, the seized items may be discharged upon deposit with the court of a satisfactory bond or other security at least equal to the fair market value of the seized property.  The bond or other security must be conditional upon delivery of the property to the appropriate court upon order, without any impairment of its value, or paying the monetary value of the property upon order of the court.  Judgment must be recoverable on the bond or other security against the principal and any sureties if any condition is breached, as determined by the court.

Section 19.804.  Disposition of forfeited property.  The State may sell the forfeited items.   The proceeds of any sale must be deposited in the General Fund.  In lieu of the sale of forfeited items, the Director may determine that the items be retained for use by, or at the direction of, the State.

Section 19.805.  Disposition of perishable articles.  The Director may sell any fish, fish products, or other perishable articles seized pursuant to this Title.  If he made all reasonable efforts to sell them but was unable to do so, or where they are unfit to be sold, the Director may dispose of them as he determines appropriate.  The proceeds of any such sale must be deposited with the court pending disposition of any legal action or forfeiture proceeding under this Title.

Section 19.806.  Disposition of seized goods where no civil forfeiture order has been obtained.  The State shall hold any item seized under this Title, but not ordered forfeited in any legal proceeding, until all fines, orders for costs and damages and penalties imposed under this Title have been paid.  If the fines, costs, damages and penalties are not paid within the time allowed by law, the State shall sell the seized items and return to the owner any balance of the proceeds, after deducting all fines, damages, penalties, and costs, including costs of storage and sale.  If a balance remains owing to the State, the owner of the forfeited items remains liable for that balance.


Section 19.807.  Unlawful removal of item in State custody.  No person shall remove, without proper authorization, any property seized by the State under this Title.  Where any item held or forfeited under this Title has been unlawfully removed from the State’s custody, it is subject to seizure at any time.


Section 19.808.  Liability of the State for property in custody.  The State is not liable for any loss, damage or deterioration in the condition of any property in its custody pursuant to this Title.  The court may order the State to compensate the owner for any proven loss and for costs if it determines that:



(1)  A seizure made under this Title was made without reasonable grounds; and


(2)  As a result of that seizure, the owner or other persons entitled to the property has suffered unreasonable loss.


TITLE 20

Section 20.101.  Short Title.  This chapter shall be known as and may be cited as the “State Government Ethics Act.

Section 20.102. Purpose.  The purpose of this chapter is to prescribe standards of ethical conduct for all State Government employees and officials in order that the people of Kosrae may have confidence in the integrity of their government and demand accountability from their government officials.

Section 20.103.  Scope.  The provisions of this chapter shall apply to all employees of the State Government including elected and appointed officials and all persons covered by or specifically exempted from the Public Service System Act, Title 18 of the Kosrae State Code.

Section 20.104. Definitions.  The definitions in this section shall apply throughout this title, unless otherwise specified or a different meaning is plainly required.


(1). “Benefit” shall mean gain or advantage of any kind, and shall include financial gain, property, service, or improvement of condition.


(2) “ Business” shall mean business of any kind whether situated in the State of Kosrae or elsewhere and whether incorporated or not.


(3) “Confidential information” shall mean information that is not available to the public and was communicated to the public employee or official during his or her employment and or was communicated in a manner that a reasonable person would understand the information was not to be disclosed outside of the designated group.


(4) “Family member” shall mean a parent, brother, sister, spouse,  or child, including a person who is adopted legally or in accordance with custom, or for whom case was given by the public official such that there exists a relationship in the nature of parent and child.  The term shall also include a spouse of any person referred to in this definition and their children.
(Amended by L. B. 8-52 Oct. 2005)

(5) “Interest” shall mean either a direct ownership of, indirect ownership of, shares in, financial benefit from, or complete or partial control of, such property or business.


(6) “State Government” shall mean the state government of the State of Kosrae, including any department, agency or branch thereof.


(7) “ State” means the State of Kosrae.


(8) “Property” shall mean real or personal property of every description whether situated in the State of Kosrae or elsewhere.

Section 20.105. Conflict of Interest.
(a)  A public employee or official has a conflict of interest in a matter if:

(1) the public employee or official, or a family member, could benefit directly or indirectly from a decision on a matter over which that public employee or official has influence or control; or

(2) the public employee or official has influence or control over a matter which relates in any way to:

(A) a business or property the public official directly or indirectly owns or controls:

(B) a business or property owned or controlled, directly or indirectly, by a family member of the public employee or official; or 

(C) a business or property in which the public employee or official has a beneficial interest of any kind, whether through trust or otherwise.


(b)  Public employees and officials shall not participate in any decision or take any action which may directly or indirectly result in a financial benefit to them personally, to their family, or to their business associates.


(c) Public employees and officials and their family members shall not receive direct or indirect financial benefit from any business, agency, or government entity created as a result of that public employee’s or official’s decision, action, or influence for one year after the public employee or official leaves public employment or office.

Section 20.106.  Receiving things of value.

(a)  Except as provided in subsections (b) and (c) of this section, no public employee or official shall solicit or accept, directly or indirectly, any gift, gratuity, favor, entertainment, loan, or any other thing of monetary value from any person, corporation, government, group, or other entity which:

(1) Has or is seeking to obtain contractual or other business or financial relationship with the public employee or official’s agency, department, or office;

(2) Conducts operations or activities which are regulated by the public employee or official’s agency, department, or office;

(3) Has interests which may be substantially affected by the performance or nonperformance of the public employee or official’s official duty;


(b)  Subsection (a) of this section does not apply in circumstances where:

(1) Obvious family or personal  relationships, or recognized custom and tradition, make it clear that it is those relationships or customs rather than the business of the persons concerned which are the motivating factors;

(2) Food and refreshments are available in the course of a luncheon or dinner or other meeting where a public employee or official may properly be in attendance;

(3) Loans are accepted from banks or other financial institutions on ordinary and customary terms to finance proper and usual activities of the public employee or official; or 



(4)  The monetary value of the gift item is less than fifteen dollars (U.S. $15.00).


(c)  In circumstances covered by subsection (a) of this section, where it would otherwise be disrespectful or insulting to refuse a gift offered by a government or a business as a gesture of goodwill, said gift may be accepted by the public employee or official on behalf of the State and shall become the property of the State.  All such gifts shall be kept on public display or used for the benefit of the State.

Section 20.107.  Outside employment.  A public employee or official shall not engage in any outside employment which might result in a conflict, or an apparent conflict, between the private interests of the public employee or official and his or her official government duties and responsibilities.

Section 20.108.  Financial interests.  A public employee or official may not:  


(a)  Have direct or indirect financial interests that conflict substantially, or appear to conflict substantially, with their responsibilities and duties as public employee or officials; or 


(b)  Shall not use confidential information obtained through their employment to benefit themselves or their family members.

Section 20.109.  Use of State Property.  A public employee or official shall not use State property of any kind for other than officially approved activities unless use of such property is a specific benefit of the position or employment or a specific contractual benefit.

Section 20.110.  Penalty.

(a)  A public employee or official who knowingly violates or reasonably should have known his actions violated the law as set forth in this chapter commits a felony.  A person convicted of a crime under this chapter shall be imprisoned for not more than five years.


(b)  When in the public interest, a State may at its option void any actions taken by a public employee or official in violation of the requirements of this chapter.  The public employee or official involved shall be personally liable for all damage costs and any other consequences incurred by the State in such cases in addition to any other civil or criminal liability imposed under the law.

Section 20.111.  Severability.  If any provision of this chapter or the application thereof to any person or circumstance is held invalid, such invalidity does not affect the other provisions or applications of the chapter which can be given effect without the invalid provision or application, and to this end the provisions of this chapter are severable.

Background: Title 20 added by S.L. 8-52


page 4

