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CAVEAT

This is a draft of the Kosrae State Land Policy and as such is a working document and not a formal Policy document. It should not be interpreted as the Policy of the Government of the State of Kosrae until it has been finally agreed and adopted.

1.0 INTRODUCTION

1.01 Kosrae presents a number of physical, historical and social features that are unique in the Federated States of Micronesia, FSM, and that have influenced the land tenure system of the State.  Kosrae is one high island with no outer islands, and has a relatively small population.  There has been adequate land historically, and there is still plenty of land for homesteading and settlement today.  This environment has tended to make the Kosrae land tenure system less rigid, with less rules and regulations, and less difficulties of ownership conflict and dispute settlement. 

1.0.2 In addition to the colonial periods common to all islands of the Caroline Archipelago, Kosrae was significantly influenced by the Protestant missionaries. The missionary or church influence increased significantly at a time of dramatic depopulation. It became pre-eminent, dominated the social and cultural environment and influenced almost all activities on Kosrae and has continued to have a dominant influence on island affairs.
1.0.3 Following the ending of the Pacific War in 1945, Kosrae was considered to be an outer island of Pohnpei by the American Administration.  This political organisation again isolated Kosrae and delayed the development of a modern Governmental service system.  In effect, until Kosrae became a separate district of the Trust Territory in 1977, the island remained a subsistence agricultural society continuing to have the church as the dominant social authority.  Villages, clans and families were relatively free from government law and regulation of lands.  And although one of the written objectives of the early Navy Administration on Kosrae was to recognise (real) property ownership, little was done to administratively with land affairs.

1.0.4 The impact of these factors on land tenure on Kosrae has been the evolution of a mostly informal land tenure system, with ownership and property boundaries recognised and respected without a great deal of dispute or social conflict. Land survey and registration procedures were introduced on Kosrae by the U.S. Administration in the early 1970's, but for the lack of organisation, administration and resources in the 1970's, the registration process did not move aggressively forward until the middle and late 1980's. 

1.1
Geography
1.1.1
Kosrae is the eastern-most State of the Federated States of Micronesia, located approximately 50 19" North Latitude, and 1630  East Longitude.  As the eastern most State of the FSM, Kosrae is relatively isolated from the other States of the FSM. Kosrae is the second largest island in the FSM with a total land area of 42.3 square miles.  Kosrae is the only State in the FSM with no outer islands.  All municipal settlement areas of Kosrae are scattered around the coastal plain of the island. 

1.1.2
Kosrae has a fringing reef providing for a small, sheltered lagoon areas on the eastern, northern and western sides of the island (lagoon area only 4,114 acres). Along most shores of Kosrae there is an extended beach strand where most of the development has been located.  Inland from the beach strand are tidal, or fresh water swamps, then higher ground with some farming and settlement in the secondary forest areas. 

1.1.3
The major portion of the island is interior uplands, remnants of ancient volcanoes now covered with lush green tropical jungle which make up about 70% of the landmass.  The mountain slopes are steep, with extremely rough topography and highly dissected river basins.  Because of the steep slopes, high rainfall and difficult accessibility, the lands of the interior present only marginal opportunity for settlement and agriculture. 

1.1.4
There are four municipalities in Kosrae: Lelu with a land area of 5,357 acres; Malem with a land area of 4,179.5 acres; Utwa with a land area of 7,507.6 acres; and Tafunsak with a land area of 10,597 acres. The total, de facto, population of Kosrae in 2000 was enumerated at 7,686. 

1.1.5
The relatively flat areas of Kosrae include about 300 acres of densely settled villages, about 4,100 acres of agro-forestry, and about 1,100 acres of natural vegetation. (This represents only about 20% of the total land area.) 

1.2
Value and Eminence of Land

1.2.1
Land ownership on Kosrae is probably more important today than ever before in history.  The present importance results from an increasing population and the corresponding need to provide homesteads for newly formed families in a society which is still primarily dependent on subsistence farming.  In addition, the crowded residential and commercial areas of Lelu, Tafunsak, Malem and Utwa offer many households little space for expansion of agricultural activities, or for the construction of additional family dwellings.  The lowland, flat and accessible areas with associated utilities are now just beginning to become properties of value to land holders. 

1.2.2
In early history the land belonged to the King, and he allowed use of the lands by the commoner in exchange for tribute and service.  The change in cultural norm from ownership and control of lands by the nobility to private (or commoner) ownership occurred parallel with a time of great population reduction.  Land was not a scarce resource or a major social issue. Because of the large amount of land available for a relatively small population, there was little need to rigidly determine ownership and use rights. 

1.2.3
Even as concepts of family land ownership spread and customary land tenure systems began to evolve, use of lands and settlement of land disputes were handled in an environment of fairness and overall good will.

1.2.4
The land holdings of families were fairly constant and secure.  Most Kosraeans know the history of their family and clan land areas; lands have names relating to location, spatial, historical or mythological events.

1.3
CULTURAL AND POLITICAL FRAMEWORK

1.3.1
Early Traditional:  The traditional or customary system of land tenure reflected the hierarchical arrangements of the Kosraean society.  Kosrae was an early monarchy with an absolute ruler, the Tokosra.  The King had absolute rights over the island.  The King established 58 districts of Kosrae and appointed a chief over each district.  The Tokosra, or King, reserved certain lands exclusively for his own use, and had control over the use and production of other areas.  The Tokosra and the Chiefs controlled land use and land tenure in early times. 

1.3.2
The commoner's right to the land was subject to the rights of the King and the Chiefs.  However, the commoner did not own allegiance to a chief except through the land, and could, move to another chief's jurisdiction or could owe "tribute" to more than one chief if he held land in more than one district.  The King or a chief could seize land, but it seems they did not exercise this authority often.  The commoner could clear land, build houses, plant crops, fill in marsh, swamp or reef areas to extend his land, hunt and gather on unused lands.  The land holding group was usually a set of brothers or an individual.  There appears to have been enough land for all, and land ownership or use rights of unoccupied land did not seem to have been an issue. 

1.3.3
The Spanish Administration:  The Spanish began in 1886 with a governing colony on Pohnpei. Kosrae was governed from Pohnpei and was left pretty much alone.  German traders residing on the island were interested in the copra production.  The missionaries continued their hegemony over island affairs. 

1.3.4
The German Administration:  Following the Spanish-American War, the United States sold the islands of Micronesia to Germany.  The German colonial government was primarily interested in expanding the copra trade and encouraged the creation of private ownership of land with the consent of the Tokosra. The German Administration did not interfere with the American missionaries, and the church continued its influence over social affairs. 

There was, undoubtedly some impact on land tenure on Kosrae coincident with the German Land Reform of 1912 - 1914 on Pohnpei, however, there is little evidence of expansion of public holdings or an effort to register and title lands.

1.3.5
The Japanese Administration:  In October 1914 the Japanese took Kosrae by force.  In 1918 with the support of a mandate from the League of Nations the Japanese administration in Kosrae was transferred to civilian control.  Kosrae became one of the six districts of Micronesia administrated by the Japanese until the end of the Pacific war.

Japanese commercial interests dominated the island by 1922 and the German traders and merchants soon departed.  The Japanese South Seas Bureau was established as Japan's governing agency.  The Japanese began its land surveys in 1932 and exerted more and more control over land tenure and land use as the war in the Pacific became a reality.

1.3.6 The American Administration:  The War in the Pacific ended for Kosrae in September 1945 when the Navy took control of the island from the Japanese.  All Japanese, Okinawans, Banabans and other foreigners were returned to their homelands.  The American Administration of Kosrae began, and continued until November 1986.

Under the American Administration Kosrae was considered an outer island of Pohnpei and was administered by the Pohnpei District Administrator until 1977. Access to Kosrae was limited by air, and international communication was difficult until the early 1980's. This isolation from the establishment of formal governmental service systems delayed the economic development of Kosrae and also delayed the establishment of a structured land registration program on Kosrae.

The Kosrae land registration program began in 1972, but was slow getting started because of the lack of resources, administrative support, manpower and accessibility to much of the landholdings of Kosrae for survey, and settlement of ownership and boundary disputes.

1.4
Overview of the Land Tenure System in Kosrae

1.4.1
Ownership

1.4.1.1
Historical

The King and his designated Chiefs controlled (or owned) all lands. Families were allowed to use the land for extended periods for settlement and cultivation. The concept of ownership of land by commoners became more and more accepted in the early 1900's when the sovereignty of the King and his Chiefs over all lands diminished.  In the early missionary era, the German colonial government tried to stimulate the production of copra by creating private land holdings.  With the consent of the Tokosra, land ownership was given to families for copra production. In addition conscripted assistance to clean or construct public canals was rewarded by the Tokosra by transfer of ownership to the commoner.

In the German and early Japanese periods, ownership of land could be obtained by clearing and settling unused land.  Ownership of dwellings on the land, securing residence, was conveyed simply by the act of construction.

1.4.1.2
Contemporary

The major portion of lands on Kosrae is still under government control.  These are the lands of the interior; above the Japanese line, although a Constitutional amendment allows for the restoration of these lands to former owners (Constitutional Amendment No. 19; 1995).

Land is owned 'Fee Simple' with a certificate of title issued after completing registration.  Title to land is issued to individuals, or to 'Tenancy in Common' where heirs inherit lands in common or where customary family lands are held in common.

1.4.2
Lease, Usufruct or Use Rights

1.4.2.1
Historical

Historically, use rights to lands seemed to be fairly flexible.  This flexibility existed because there was more than sufficient land for all commoners to provide for family needs.  In early times families could plant, harvest or gather on another's land, but could not cut trees without permission.  Ownership or control of uncultivated or uncleared land higher on the mountains could probably be said to belong to the nobility, but commoners could forage freely in these areas until the late 1930’s when more ridged land use controls were enforced by the Japanese Administration.

During the Japanese administration many of the families were pushed out of the coastal lands up into the higher upland areas to form new farmsteads in areas of less accessibility and on lands that were less productive because of steep slopes, leached or poor soils.  Still, almost unused upland areas were open for planting and gathering by all people.

1.4.2.2
Contemporary

Use rights are more restrictive today.  The increased population and the increasing density of settlement areas have caused families to become more sensitive to their own land boundaries.  Most often use rights such as hunting, agro-forestry, gathering of herbs and medicinal plants now occur mostly on the upland, government owned areas.  Use rights for more productive lands, and lands in the village settled areas are now made within the framework of documented leasing.

Use rights to the mangrove areas are primarily under the control of the municipalities.  All use rights to government land, the mangrove areas, and near-shore areas or the lagoon are conditioned by the Kosrae Land Use Plan and its regulating Land Court, Kosrae Island Resource Management Authority - KIRMA (formerly the Development Review Commission).

1.4.3
Inheritance & Land Transfers

1.4.3.1
Historical

Land transfers in the sense of ownership transfer or title transfer began during the German Period when the concept of individual and family land ownership began to be recognised.  During this period the native population of Kosrae was small, maybe less than a thousand people.  Land transfer outside of family homestead units was not common.

As the population increased during the German and Japanese periods, land transfer occurred through four procedures

1. Land could be sold or traded.  Land sales were not common, but not unknown. Trading land was common where a person wanted to consolidate contiguous parcels, or where the landowner wanted to expand his lands to include special categories of land such as a fresh-water swamp for taro.

2. Land was transferred by "Obligating Gift" or "Divided Title".  This was the most common way of land transfer.  The giver of the land retained rights of sharing produce from the land as long as he lived.  The receiver could settle on the land and cultivate the land as he wished.  Upon the death of the original landholder, the land passed to the heirs of the recipient.

3. Land was also transferred by “Non-obligating Gift”.  In this case the title was transferred without condition.

4. Land could be temporarily transferred by means of a loan.  In this case there was no transfer of title.  At death of the lender, the title passed to his heirs.

Inheritance of land within a family followed a patrilineal pattern, but this was not set in tradition.  An aging father usually divided his lands among his sons, but could will his land to the person most active in caring for the donor in his old age.

If a distribution of land was not made by the will of the landholder before he died, it was customary for the oldest son to administrate the division of the land (and other property) in the presence of witnesses.  In following this type of intestate settlement of real property the known desires of the deceased were usually followed.  Both daughters and sons could inherit the land if the land was ample in size.  If the son-in-law did not have ample land, parcels could be transferred to him.  Each heir usually received different parcels of land commonly with particular attributes; land for breadfruit and coconuts, land for a house site, land with a fresh-water swamp for taro, etc.

Land could be secured by children from their real or adopted parents.  In their adopted family their claim to land was not as strong as that of the natural children.

1.4.3.2
Contemporary

Land may be sold or leased by the owner on Kosrae.  Land may not be sold to non-citizens of the FSM (Article XI, Section 7. of the State Constitution; and Article XIII, Section 4. of the FSM Constitution.).  Land may not be sold to FSM citizens who are not Kosraean by descent, including by adoption.  By Constitutional Amendment No. 17. (1995), acquisition of title by persons whose status as Kosraeans by descent is based solely on adoption shall be within limits set by law. (The restriction of land sales to only Kosraeans may be in conflict with the FSM Constitution; no case has been adjudicated.)

Land may still be transferred by customary methods as historically accepted.  Conveyance of land from a parent or parents to a child or children may be subject to such conditions as the parent or parents deem appropriate, provided, that such conditions are in writing at the time of conveyance and duly reflected in the certificate of title.  Usually, however, such land transfers are now accompanied by a transfer of title, or in the case of subdivision of land by a new title issued to the heir.

The official transfer of private land holdings requires that the land be titled and that the Land Court (formerly the Land Commission) has a copy of the original registration.  Before noting a transfer of interest in the parcel on a certificate of title, the Land Court reviews the documents supporting the title and determines that the document of transfer is in proper form.  If a transfer of a titleholder's interest occurs, the Land Court cancels the old certificate of title and issues a new certificate of title to the transferee.

If a transfer of a portion of the parcel has occurred, the Land Court may require that the titleholder have the transferred portion surveyed by the Land Court at the titleholder's expense.  The Land Court then issues a certificate of title for each part of the parcel covered by the original certificate.

If an owner of an interest in a registered parcel dies, devising the interest by will, the devisee may submit the testator's duplicate certificate of title to the Land Court which cancels the testator's duplicate certificate and the original certificate of title and issues a certificate to the devisee.

If an owner of an interest in a registered parcel dies without dividing the interest by will, a person claiming the interest may submit the duplicate certificate to the Land Court which cancels the intestate's duplicate certificate and the original certificate of title and issues a new duplicate certificate of title to the heir.

If a deceased's parcel requires subdivision, the Land Court may require that, before issuance of new certificates of title, the devisee or heir has the parcel surveyed and a map prepared to the Land Court's satisfaction, showing the area devised or inherited.  The Land Court then issues certificates for each part of the parcel. 

The Land Court makes a determination of the lawful devisee or heir and respective interests in accordance with the following

1. Upon the death of an owner of a registered parcel, the Land Court conducts a hearing at which it receives evidence to determine inheritance of the parcel.  The Land Court also conducts a hearing within sixty days of a request by a person claiming to be an heir or devisee.

2. The Land Court makes a finding regarding inheritance and their respective interests within thirty days of conclusion of a hearing.

3. A party may appeal to the State Court a determination made by the Land Court.

1.4.4
Disputes & Dispute Resolution

1.4.4.1
Historical

In Early Traditional periods disputes were settled by the King or the Chief of the District.  During the first part of the colonial periods, during the Spanish and German Administrations the traditional or customary system continued.  As the Germans began to support individual land holding the power and authority of the nobility concerning land disputes diminished.

Though it is not mentioned in literature, the church probably intervened in land disputes and helped to settle conflict.  It should be noted that during these early times there was plenty of land for the population.  In addition, customary use rights allowed a great flexibility for each family to find the land resources needed for subsistence.

The Japanese, particularly during the later part of their Administration, and during the military occupation, exerted police control over the population.  The police became the final authority over disputes that could not be settled in the communities.  Government land use became supreme, major portions of the interior and settlement areas were surveyed and turned over to government control without appeal.

In the first years of the American Administration customary systems prevailed.  Much land was being reclaimed by Kosraeans that had been occupied by the Japanese, Okinawans, Banabans, and other Micronesians that were repatriated to their own homelands.  The District Administration had authority to settle lands, and once the registration program began, in 1971-1972 the Land Commission had authority to settle disputes.  As the District, now State, judicial system was established, decisions of the Land Commission could be appealed to the court.  Land issues were not a major social problem during the American Administration and the flexibility and respect for customary systems of dispute settlement seemed to be adequate.

1.4.4.2 Contemporary

Land conflicts are not considered to be a significant social problem today.  The majority of land claim disputes are settled by the Land Registration teams during their preliminary hearings on the parcels designated for registration.  If the Registration Team or the Land Court Administration finds that an excessive length of time is being spent by the team in settling a dispute, the case may be deferred to the Land Court itself.  Justices of the Land Court then hear the claimants and witnesses and make a determination on evidence received by the original team and the Land Court Administration.

If the Land Court cannot adjudicate a claim, the case may be referred to the State Court without determination.  Appeals for previous Land Commission determinations may also be referred to the State Court.  The Court's decision of the claim is final.  Upon certification of the judicial result of the case to the Land Court, the Land Court issues a certificate of title in the same manner as following a Land Court determination.

1.4.5
Land Value Determinations

1.4.5.1 Historical

Historical land value determinations followed the traditional and colonial lines of authority.  The King or Tokosra had certain productive, resident, or sacred lands set aside for nobility.  These lands were deemed to be of extremely high value. The value of commoners land was prized only by each family according to its natural attributes.

During the early colonial periods of the Spanish and Germans land values were customary, or land was valued according to the production of copra possible.

During the Japanese period the value of land holdings were set unilaterally by the Japanese Administration.  While lands were bought by the Japanese Administration and by Japanese companies on Kosrae, the price was not fairly negotiated.

During the American period there is little evidence of any attempt to set dollar values on lands leased or sold.  It seems that land values were set by a negotiation between buyer and seller without any competitive bidding or estimate of common value of land at that particular site.

1.4.5.2
Contemporary

Land value determination today is at market values.  A recent study carried out under the FSM/ADB Land Administration and Management Project has developed a Valuation Zoning System methodology for determining land values based on existing land use and available land transaction data. This has yet to be officially adopted.  At present therefore, as in the past, the selling or leasing of land occurs mostly between families or individuals; no commercial market is involved and transactions vary considerably.  Sale price does not reflect competitive use for the land, but more the need of land by the buyer, or the need of money by the seller.  Private lands are leased in the same manner; without the influence of a competitive market.

1.4.6 Deed of Trust

Deed of Trust: Title II (LAND AND ENVIRONMENT), Part 1. Chapter 4, as amended.  This Chapter of the Code enables the transfer in trust of an estate in real property in order to secure performance of an obligation or the payment of a debt.  As with the Deed of Trust for Pohnpei, this statute was created to enable the U.S. Department of Agriculture/Farmers Home Administration, the U.S. Department of Housing and Urban Development or the U.S. Veterans Administration to use real property as security for home improvement loans on Kosrae.  A transfer in trust of a freehold or leasehold interest in real property is used to secure a financial obligation in this instance.  However, a transfer does not entitle the trustee or beneficiary to the possession of the property, except as provided in this chapter.  A deed of trust complying with the terms and conditions of this chapter is viewed as an encumbrance upon real property.

The legislation establishes a "trustee" who is a person, including the State Office of Budget and Planning or other legal entity of the State Government designated by the Governor, to whom a freehold or leasehold interest in property is conveyed by the trust or to secure payment of a debt or performance of an obligation owed to the beneficiary and who holds title pursuant to the terms and conditions of the deed of trust instrument; the trustee is in all respects a fiduciary with respect to the property for the benefit of the beneficiary and is governed by the terms and conditions of the deed of trust instrument. (In this statute the Beneficiary are only the U.S. Agencies referenced above.) Foreclosure is only by a private power of sale or by judicial sale pursuant to this chapter.

The statutory authority continues to determine aspects of the Power of Sale, reinstatement, conditions and procedures of sale, determinations of the Discharge, Reconveyance and Redemption conditions, Terms of Satisfaction of the Deed of Trust, recording requirements, and assignment conditions.

Through the assignment of a "trustee" (The State Office of Budget and Planning or other legal entity of the State Government designated by the Governor) a Loan Guarantee Escrow Account is established.   In the event of a trustor's default to an agency without the proper citizenship requirements for ownership or sale of the real property (the designated U.S. Agencies), the "trustee" guarantees the loan and has the authority to sell the property to recover its own funds.

1.4.7
Public Lands

1.4.7.1
Historical

In early history the concept of public lands can probably be equated with the idea of lands used in common by all people, but ruled over or controlled by nobility.  Such public lands on Kosrae probably included common meeting places, places of tribute, places for meeting the nobility in certain functions and common transport or fishing areas.  In this early era it would seem that little importance was placed on exact measurements of area or boundary determinations.

As the power and authority of the nobility of Kosrae diminished with the extreme depopulation and the influence of the missionaries, common lands were set aside for churches, schools, and other public administrative or gathering places.  Use of these lands usually occurred with the consent of the Tokosra or King, his district chiefs, or other traditional nobility with the approval of the colonial administrative authority.

Most of the public lands designations today remain from the Japanese period.  The lands in the Tofol area, recognised as public lands from what once was the "Herman Plantation".  Areas in Tafunsak, in the Okat area once acquired by a Japanese corporation are considered public lands.  Of major historical importance was the Japanese effort, in 1932, to survey and alienate all uncultivated land from private landholders, and place all such lands under government control.  Individual owner boundaries were determined by the Japanese unilaterally, not through a negotiated settlement with the landholder.  In 1936, by Imperial Ordinance, the Nanyo Takucho-ku Kabushi Kaisha (South Seas Colonies Company) was established.  This semi-government corporation assumed ownership of all Japanese property and mining rights.  This company also purchased the Tofol area for government use.

The Japanese Line is an important land tenure legacy of that effort where almost the entire interior of the island came under government control.  The Japanese Line, and its designation of public ownership of the lands of the interior of Kosrae continue today.

Early use rights of the lagoon and mangrove areas are not clear.  It appears that these areas could be used by everyone for harvesting timber, firewood, and other gathering and fishing activities.  An exception to this was the area inside and around traditional fish traps which was considered under the privilege of the person who constructed the trap.

1.4.7.2
Contemporary: (Kosrae State Code, Title II. [LAND AND ENVIRONMENT])

Part 1. Land deals with land tenure and the development of land resources on Kosrae.  Chapter 1. presents the authorities for administration of public lands.

Section 11.101:  Presents the procedure for transferring private lands to public control; upon Governor's request and legislative approval.  In addition, any improvements to public lands must have legislative approval before public investments can be made, Section 11.102, as amended.

Section 11.103, as amended:  Presents the statutory authority for application of eminent domain. (Refer to Article XI, Section 5 of the Constitution.)  A detailed procedure for the public acquisition of private land is required by statute.  Property shall be taken by appeal for court action by the Governor and due notice given to all interested parties.

Section 11.104: This section requires due consideration by the Government for uses of the land acquired by all components of the Government.

While public lands on Kosrae include approximately 67% of the total land area much of this land cannot be used for settlement or agriculture.  As much as 50% of government lands have slopes too steep for any improvements and should be considered a forest or watershed conservation area.  The government lands include

1. Approximately 14,644 acres above the Japanese Line in the rugged interior.

2. Approximately 2,947 acres of mangrove swamps, and 

3. Approximately 594 acres located in relatively flat areas where competitive land uses may be recognised.  Of these 594 acres; about 584 are used for government facilities and right-of-ways, 6.86 acres for schools, 0.55 acres for municipal government facilities, and 2.75 acres are designated for church use.

Amendment No. 15. to the Constitution 1995 requires that municipal consultation before the State Government or the private sector can utilise resources of the marine space extending from the municipal shore line.  Use of the resources of the fringing mangrove areas are also under municipal control.  The public can take fallen trees for firewood or construction, but must receive municipal permission for cutting trees.

1.5
Chronology of Change:

A brief and selected chronological framework is provided to help in understanding the sequence of events that have influenced land tenure on Kosrae over the years.  Some significant events include

· CA: BC 1500:
Migrations to Oualan (Kosrae).

· 1824:
Western contact; French Captain Louis I Duperry on the ship Coquille. Population estimated at 2,500 to 3,000.

· 1830:
Beginning of whalers coming to Kosrae.

· 1852:
Beginning of Missionary arrivals.

· 1854:
Population estimated at 900.

· 1869:
Ten chiefly titles disappear with population decline; population estimated to be less than 700.

· 1880:
Population estimated to be less than 300; maybe less than 1/10 of pre-contact population.

· 1885-86:
Spanish Period begins; 1887 Kosrae administered by Spanish Governor in Pohnpei.

· 1899:
German Period begins.  Introduction of concept of commoner holding individual ownership of land.

· 1905:
Kosrae church becomes independent.

· 1910:
Considered to mark the end of effective traditional authorities.

· 1914:
Japan takes Micronesian Islands from Germany.

· 1920:
League of Nations gives Japan mandate to administer Micronesia.

· 1921:
Nanyo Kohatsu Company (South Seas Development Co.) begins operations; Japanese migration to Kosrae begins.

· 1932:
Japan begins its land survey program.

· 1936:
South Seas Development Co. assumes ownership of all Japanese property and mining.

· 1941:
War in Pacific begins.

· 1945:
War in Pacific ends.

· 1947:
U.N. Trust Territory of the Pacific Islands, TTPI, established; to be administered by the United States.  Kosrae Island Council begins.

· 1951:
U.S. Department of the Interior assumes U.S. Administrative authority over the TTPI.

· 1971-72:
Beginning of Kosrae Land Registration Program; establishment of State Land Commission.

· 1977:
Kosrae becomes a separate district of the Trust Territory.

· 1979:
FSM Constitution ratified.

· 1984:
Kosrae Constitution takes effect.

· 1986:
Termination of the U.N. Trust Territory of the Pacific Islands; beginning of first 15-years of Free Association with the United States.

· 1995:
State Constitutional Convention adds Amendments; 1, 15, 17, 18, 19 to Constitution; amendments pertaining to land tenure and real property on Kosrae.

1.6
Agents of Change

1.6.1
Population

Population is a factor in Kosrae land tenure because, up to the modern era, there seems to have been enough land for everyone to enjoy without conflict.  No elaborate customary system of land tenure evolved.  Land ownership and land boundaries did not create noted social conflict.  There were no valuable resources that were located in particular areas that required regulation of use, or that instituted competitive ownership claims.

The rapid decline in the total population, up until the 1880's was instrumental in diminishing the power and authority of the traditional nobility.  The diminishing of traditional power and the King’s consent in the German period to introduce the concept of individual land holding began the modern period of land tenure with titled ownership rights.

1.6.2
Religion

The missionary movement to Kosrae in the middle 1850's, and the subsequent establishment of the church on Kosrae as a powerful social authority had a profound influence on the culture.  The power and authority of the church hastened the decline of the traditional nobility and their hegemony over land tenure.  It seems the church did not oppose the German policy of establishing individual land holdings in an effort to increase copra production.  It also seems probable, though not referenced in literature, that the church played a role in settlement of any land disputes, and encouraged the flexibility of land use rights within the communities.

1.6.3
Foreign Administration/Governance Systems

As noted, during the German Administration the concept of individual land holding was introduced in order to stimulate the production of copra.  Prior to this agreement between the German Governor and the King, production from the land, particularly coconuts, were given as tribute to the nobility.  Such tribute obligations did not do much to stimulate local production.  Individual land holdings and the concept of free enterprise to be practiced by the individual landowner altered forever the traditional concepts of land tenure.

During the Japanese Administration the most dramatic impact on land tenure was the government's policy to survey and control large amounts of "unused" land.  These government lands consumed almost the entire interior due to the location of the small native population scattered around the coastal littoral zone.  The Japanese Line is still in existence defining the interior public lands.  In addition, the Japanese confiscated much of the coastal, dry and flat lands for settlement, commercial and military use before losing their administration to the Americans at the end of the Pacific War.

The American Administration had great influence on the land tenure on Kosrae.  It brought government, intensified land use, western procedures for land registration and title holding, and a western legal framework for regulation and enforcement of the modern land holding system.  With the expansion of a monetary economy, an increase in citizen population, and an increase in commercial activity, land has taken on a new value; one of speculation, and land held for income purposes, for security or for capitalisation of home improvements or to capitalise a new or expanding business.  These monetary attributes of the land resources reflect an American/western view of the land and homestead, rather than the customary or traditional Kosraean view of land holding.

1.6.4
Modernisation: Cash Economy, Opportunity, Mobility

The on-set of the cash economy has had an impact on the perceived use and value of lands as noted.  In addition, there is now more opportunity and mobility available to many workers and families to move to other states of the FSM and to the United States (its territories and associated nations; Guam, Northern Mariana Islands, Palau, the Marshall Islands) for residence, education or work.  This opportunity has decreased the reliance on land as the foundation for family residence and economic activity.  The out-migration of Kosraeans for education, work opportunity and residence may relieve the pressures on land resources generally associated with a rapid increase in population.

1.7
LEGAL FRAMEWORK

The Kosrae Constitution was adopted by the Constitutional Convention in April 1983.  The Constitution was ratified at referendum in October 1983.  The Constitution took effect on January 11, 1984.  The Constitution reflects the relatively informal framework of customary land tenure in Kosrae today, and the emphasis on family and community well being.

State Constitution

Direct References:  The Kosrae Constitution directly references land tenure issues in ARTICLE IX (as amended) TAXATION AND REVENUE SHARING, AND IN ARTICLE XI, LAND AND THE ENVIRONMENT. 

Section 1.  A person has the right to a healthful, clean, and stable environment.  While providing for the orderly development and use of natural resources, the State Government shall by law protect the State's environment, ecology, and natural resources from impairment in the Public Interest.

The initial emphasis on protection of natural land resources is a unique feature of the Constitution.  This emphasis has made it possible to enact an island-wide land use program that is supported by law; the Kosrae State Land Use Plan. 

Section 2.  There may be no nuclear, chemical, gas or biological weapons, or radioactive material hazardous to public health or safety, within the State.  No hazardous waste or other hazardous substance may be disposed of within the State except as expressly authorised by State law.

This section reflects the concern many Micronesians have concerning the use of their islands for testing or storage of nuclear or toxic chemicals.  Kosrae has witnessed the environmental damages caused by such foreign actions in the Marshall Islands.  It should be noted that the first sentence in Section 1 is a direct prohibition, not just a requirement for government or population approval for such activity or land use.

Section 3.  The use of real property shall in the public interest be regulated by law to assure public health, community well being, the orderly and economical use of land, preservation of places of cultural or historic value, and island beauty.

The theme continues in this section of preserving uses of the land resources that benefit the local community and the island's population in general, rather than strengthening the individual landholder's rights to real property.  This section supports authority for historical preservation legislation, and law and regulations that will continue to support a healthy natural environment on the island.

Section 4.  The waters, land, and natural resources within the marine space of the State are public property, the use of which the State Government shall regulate by law in the public interest, subject to the right of the owner of land abutting the marine space to fill in and construct on or over the marine space; provided, the right may be limited by other provisions of this article. (As amended; see below.)

This section continues the Trust Territory ownership restrictions of lagoon and reef areas to high-water boundary lines.  The exception of right to fill in marine lands to extend private property is interesting in that this was one of the land rights also extended to the commoner by the Tokosra or king, or the Chief of the traditional district.

Section 5.  The State Government may acquire interests in private land for a public purpose without the consent of the interested parties.  The acquisition may occur upon payment of fair compensation and the Government's showing that the land and the interest are highly suited to their intended use, that it has made a good faith effort to gain the consent of the interested parties, and that it has made every reasonable effort to avoid substantial hardship to the interested parties in consideration of their personal circumstances.  Procedures for the acquisition (of land) shall be prescribed by law. (As amended; see below.)

This is the right of eminent domain recognised in the FSM national constitution.  Legislation identifying the procedures the government must follow to acquire public land are outlined in Title II (LAND AND ENVIRONMENT), Part 1. Land, Chapter 1. Public Land, of the Kosrae State Code.

Section 6.  Rivers and streams designated by law are public property, the use of which the State Government shall regulate by law in the public interest.

The recognition of rivers and streams as part of the Land Use Plan and its legislated authority is an extension of this constitutional provision.  

Section 7.  Only a person who is a citizen of the Federated States of Micronesia and a domiciliary of the State, or a corporation, which is wholly owned, by such persons, may acquire title to land in the State.  Acquisition or utilisation of interests in real property may be restricted or regulated by law. (As amended; see below.)

This Section echoes the non-alienation of land found in the FSM Constitution.  The constitutional prohibition against foreign ownership of land does limit foreign investment in lands for large-scale property improvement and for residential foreign retirement.

2.
Indirect References:  There seems to be only one other reference in the Kosrae Constitution, which may influence land tenure administration or regulation.

Article VIII.  (MUNICIPAL GOVERNMENT), Section 3.  This section gives to municipal government the powers and functions relating to its local affairs, property and government that are not denied or limited by law.  Municipalities may then be holders of real property, and may provide a forum for arbitration and resolution of land disputes.  

3.
Constitutional Amendments:  Article XV of the Constitution identifies the procedures required for amending the State Constitution.  In 1995 the Second Kosrae Constitutional Convention was held and 21 amendments were proposed, passed and ratified.  Six of the amendments dealt with land tenure issues.

Amendment No. 1: (Amending Article II, by adding a new Section to allow the transfer of land from a parent to a child to be subject to such conditions as the landowner deems appropriate.) Any conveyance of land from a parent or parents to a child or children, may be subject to such conditions as the parent or parents deem appropriate, provided, that such conditions are in writing at the time of conveyance and duly reflected in the certificate of title.

Some of the rational for constitutionally guaranteeing the validity of conditioning inheritance may be found in traditional practices of land transfer.  Land was transferred as an 'obligating gift' with divided title; usually with the idea of securing some produce or, perhaps now, income from the property.

Amendment No. 12:  (Amending Section 3 of Article IX to exempt activities of non-profit organisations from taxation.)  “Section 3.  Religious activities or churches, non-profit activities of non-profit organisations, land within the State, and property of the State Government and municipal governments are exempt from taxation.  The Legislature shall enact a law providing for the qualification of non-profit organisations no later than January 1, 1997.”

Amendment No. 15:  (Amending Section 4 of Article XI to require the State Government to consult with a municipality prior to using the water, land and other natural resources within the marine space of the municipality.)  "Section 4.  The waters, land and other natural resources within the marine space of the State are public property, the use of which the State Government shall regulate by law in the public interest, subject to the right of the owner of the land abutting the marine space to fill in and construct on or over the marine space; provided, the right may be limited by other provisions of this article, and any use of the waters, land and other natural resources within the marine space of the municipality by the State Government is subject to prior consultation between the State Government and the municipality where the marine space is situated.  Consultation procedures shall be provided by statute."

By this constitutional authority, municipalities become parties in the negotiation for public resource use in the marine space of the State extending seaward from the municipal boundaries.

Amendment No. 16:  (Amending Section 5 of Article XI to require the State Government to pay costs and reasonable attorney's fees in an eminent domain proceeding.)  Section 5. Adding to the last sentence, "...Procedures for the acquisition shall be prescribed by law, and shall include the payment by the State Government to the interested parties of the attorney costs and reasonable attorney's fees incurred in connection with the acquisition proceedings."

This amendment, along with the initial conditions of Section 5. will make it extremely difficult for the government to use the rights of eminent domain. (See also Section 11.103, Title II, of the State Code.)

Amendment No. 17:  (Amending Section 7 of Article XI to limit land ownership in Kosrae to Kosraeans by descent, and to remove the existing precondition that one be a domiciliary of the State to acquire title to land.  "Section 7. Only a person who is a citizen of the Federated States of Micronesia and Kosraean by descent, including by adoption, or a corporation, which is wholly owned, by such persons, may acquire title to land in the State.  Acquisition of title by persons whose status as Kosraeans by descent is based solely on adoption shall be within limits set by law.  Acquisition or utilisation of interest in real property may be restricted or regulated by law."

To day no law has been enacted that further details who qualifies as adopted 'Kosraeans", or are there new or additional statutes otherwise restricting or regulating acquisition or utilisation of interest in real property.  Limiting by constitution the acquisition of land in Kosrae to Kosraeans only may be in conflict with the FSM Constitution.

Amendment No. 18:  (Amending Article XI, by adding a new Section to make voidable certain certificates of title granted to the State Government pertaining to public right of way.) "No certificate of title shall be issued to the State Government for land consisting of the road and adjacent areas except where the State has actual title.  A certificate of title previously issued to the State for such land is voidable upon application by the landowner holding title; provided that any prior use agreement between the State Government and the private landowner shall be reinstated to its terms until modified."

Amendment  No. 19:  (Amending Article XI, to add a new Section to require the State Government to transfer to the original landowners, their heirs or assigns, all publicly owned land above the "Japanese Line."  "The State Government shall transfer to the original owners, their heirs or assigns, all public lands above the Japanese Line.  The procedures for this transfer shall be as prescribed by law."

No statute has been enacted as of yet that sets forth the procedures to be used to devolve the public lands above the Japanese Line to private landowners.  The Japanese line is a marked boundary identifying the mountainside boundary of private property.  All interior lands, above those used by private landholders were declared public lands by the Japanese.  Current surveying of private and public property lines do not go above the Japanese line.

The statutory framework for State land tenure is found in Title II, (LAND AND ENVIRONMENT), Part 1. Land, Chapter 1 through Chapter 6, of the Kosrae State Code.  The Chapters and Sections of the State Code are referenced with the topical headings of this policy document.

Legislative Enactments of Kosrae State

1. Title 11, Kosrae State Code (KSC), Part I, Land, Chapter 1, Public Land

This law provides for the use of public land; improvements on public land; and a procedure for the State to exercise its power of eminent domain.

The Governor may transfer title, or an interest (lease) in public land with the consent of the Legislature. Any improvements made on public land in excess of $25,000 requires the approval of the Legislature.

The State may acquire land through a process of notifying persons having an interest in the land, explaining to the landowners the public purpose for which the Government needs the land; and negotiating with the landowners as to acquiring their interests in the land. Prior to filing a court action, the state is required to go through a formal procedure of making a written request to the landowners that includes an offer for compensation for the land. There is no description of the court procedures to be used for an involuntary acquisition of land, nor has there been a case on Kosrae where the State has exercised its powers of eminent domain through a judicial proceeding.

2. Title 11, KSC, Part I, Land, Chapter 2, Land Use Planning

This law simply provides that within one year after the “Compact of Free Association” comes into effect, the Governor shall submit to the Legislature proposed legislation for the regulation of use of land and other forms of real property. Although Article XI, Section 3 of the Kosrae Constitution would seem to mandate that such legislation be enacted, no such legislation is currently in force, notwithstanding the fact that the Compact of Free Association came into effect in 1986.

3. Title 11, KSC, Part I, Land, Chapter 3, Land Surveyors

This law prescribes qualifications and provides for examinations for registered land surveyors in Kosrae. Many of its provisions are similar to the laws in other states of the FSM regarding land surveyors, except that unlike the other states of the FSM, there is no Board established under the law to carry out its functions and purposes. Instead, the Governor is empowered to license a land surveyor in consultation with the Land Court and the Department of Land, Agriculture and Fisheries. The law also provides for reciprocity for licensed surveyors from other jurisdictions including the United States, its possessions, and territories.

4. Title 11, KSC, Part I, Land, Chapter 4, The Deed of Trust

This legislation is designed to facilitate lending by various US agencies through state government institutions to individuals by setting up a regime for deeds of trust. Under this arrangement, US federal agencies as non citizen beneficiaries can provide financing to individuals by taking a conveyance of the property to be held in trust by the state agency. The state agency acting as Trustee has the right, upon default of the Trustor (borrower) to foreclose by judicial or non-judicial (power of sale) proceedings to recover amounts owed to the beneficiary. Currently this law is implemented with the Rural Office making secured loans from US federal funds to citizens of Kosrae secured by a Loan Guarantee Escrow Account. Deeds of Trust are to be recorded at the Land Court, and do not have duplicative recording requirements present in the other states of the FSM. Most other of the provisions of the Kosrae Deed of Trust law are similar to those of the deed of trust laws in Pohnpei, Yap and Chuuk, although the Kosrae law specifically prohibits non - Kosraeans from obtaining title to property at a foreclosure sale.

5. Title 11, KSC, Part I, Land, Chapter 5, Homestead

This law establishes a homestead program for Kosrae where the state can designate public land opens for homesteads. The law provides for procedures to apply for a homestead, eligibility criteria, and the process for a homesteader to ultimately acquire title to the land. Based on information provided by officials in Kosrae, the state does not have an active homestead program at the present time.

6. Title 11, KSC, Part I Land, Chapter 6, Determination and Registration of Interests in Land

This law establishes the Land Court for the State of Kosrae as part of the Kosrae State Judiciary, and sets forth its jurisdiction, functions, administration, and composition. The Land Court replaces the former Land Commission created under the Trust Territory Code, and has jurisdiction to establish land registration areas, register title to land, and adjudicate disputes arising as a result of the registration process, subject to appeal to the Kosrae State Court. The Land Court also has a Registrar who is responsible for maintaining land records including Certificates of Title, conveyances, and encumbrances on land. 

7.
Title 11, KSC, Part II, Environment

This Part consists of six chapters with respect to environmental regulation of land and resources as follows: Chapter 11 – Marine Life; Chapter 12 – Rivers and Streams; Chapter 13 – Protection of Environment; Chapter 14 – Antiquities; Chapter 15 – Pig Control; Chapter 16 – Wildlife.

8.          Title 11, KSC, Part III, Chapter 21, Building Code

This law provides for the establishment of a Kosrae State Building Code and describes the requirements for a building code including sanctions in the event of non-compliance. The law itself is not a building code per se, as the Building Code is to be established through rules and regulations.

1.8
INSTITUTIONAL FRAMEWORK

1.8.1
Government Organisation & Functions

Land tenure administration on Kosrae is located in two agencies, The Land Court as an inferior court to the State Court, and the Department of Agriculture Land and Fisheries.

Two Divisions in the Department of Agriculture and Land have the responsibilities for Land Management, and for Land Survey and Mapping.  

The Division of Land Management and Preservation includes the administration of three functions: (1) Historical Preservation (See Section below on Intervening Agencies), (2) Public Lands and Housing, and (3) the State Museum.  Except for Historical Preservation, the activities and authorities of these offices do not have a significant influence on land tenure.

The Division of Survey and Mapping:  This Division provides the only survey and mapping for public and private lands on Kosrae.  Its responsibilities include: (1) the surveying, mapping, and monitoring the use of public lands, (1)  maintaining a roster of all parcels of public lands, (3) assisting in the acquisition of lands for public projects, and (4) conducting the survey of private lands in coordination with the State Land Court.

The Division consists of Chief of the Division and his support staff, and two survey teams.  There is one registered surveyor, recruited to act in the official capacity to certify survey and property documentation.

1.8.2
Intervening Authorities

1.8.2.1
Land Use, Land Administration, Land Use Planning.

Title II, Part 1, Chapter 2. of the Kosrae State Code; required that within one year following the Compact of Free Association taking effect, the Governor should submit to the Legislature proposed legislation for the regulation of the use of land and other forms of real property.  The resulting legislation provides the authority behind the implementation of the Kosrae Land Use Plan, and the land use, conservation, and environmental protection responsibilities of the Development Review Commission (DRC), now KIRMA, the Kosrae Island Resource Management Authority.

Title 7, Chapter 4, of the Kosrae State Code; provides identity and authority to the DRC now KIRMA.  KIRMA is made up of five members appointed by the Governor.  The responsibilities of KIRMA are broad, and as such has  a major influence on how land resources can be used on Kosrae.  

1.8.2.2
Historical Preservation

The necessity and interest in preserving the cultural heritage of Kosrae is reflected in Article XI (LAND THE ENVIRONMENT), Section 3.  Title 11, Chapter 14. of the Kosrae State Code also requires consideration by the Government of any action taken in the State that might have an impact on antiquities and traditional culture.  Authority for Historical Preservation now rests with the Department of Agriculture lands and Fisheries.

The regulatory control of land use where such use may disturb or destroy historic sites is vested with KIRMA.

1.8.2.3
Environmental Protection

The initial authority for environmental protection on Kosrae was the TTPI environment law and regulations and its successor, the FSM National Environmental Protection Board, NEPB.  Authority for Environmental protection is now vested in KIRMA. 

2.0.
POLICY

2.1.   
Introduction

2.1.1. Land is the most basic of all resources available for social and economic development in Kosrae. The existing land tenure system and pattern of land use is the result of antecedent customs, human settlement and demographic   processes, modified by legal and economic influences of the several, different colonial era and previous policies on land utilisation. In preparing the Land Policy, the following overarching ideologies were used.

2.1.2. Land Policy: Land Policy consists of a whole complex of socio-economic and legal prescriptions that include the system of land tenure, and influence how land resources and the benefits from the land are to be distributed. Therefore, land management should entail decision-making and the implementation of decisions about land.

2.1.3. Secure Land Tenure: Failure to reform and secure tenure rights has long been acknowledged as the primary cause of the lack of local as well as direct foreign inward investment. It is therefore, the Government’s imperative to place land policy at the centre of the State’s poverty reduction strategy.

2.1.4. Sustainable Land Management: The correlation between ineffective land policy and poverty also negatively impair land resource management practices   throughout the State. The State Land Policy presents a coherent socio-economic framework for promoting environmentally sustainable management of Kosrae’s land resources for development.

2.1.5. Productive and Efficient Land Use: The thrust to streamline land policy is to encourage citizens with the ability and resources to make productive and sustainable investments in land to have access and security of tenure. However, the desire to improve access also heightens the risk that, if legal security and other assurances of tenure are not provided, especially to customary landholders, land market uncertainty and population pressure may deprive some holders of the right to land. Therefore, the challenge for Kosrae is to find the policy framework that will respond to market signals and people’s aspirations about how to use land within the regulatory environment set by the basic laws of the State.

2.1.6. Land Administration: The administration of land is primarily concerned with controlling land use. Land use is a combination of human activities that occur on land and are specifically tied to parcels of land. Conserving forest, subdividing land to accommodate housing development and zoning an area for commercial and industrial purposes are all forms of land use. Therefore the physical planning perspective provides a framework to reconcile social and economic objectives through the preparation of land use plans that optimise the distribution of private benefits without compromising the welfare of the State as a whole.

2.1.7. Vulnerable Groups: From the institutional perspective, land policy is primarily concerned with social actions that influence and control people’s use of the land. More often than not, the rights of women, children and the disabled are denied on the basis of customs and traditions that are no longer relevant, or they are totally disregarded due to prejudice and lack of effective representation. This being so and in view of the effects of increasing land pressure due to population a clear policy on gender access and the rights of children and the disabled should be considered in policy planning and  implementation strategies.

2.1.8. Institutional Framework for Land Management: This State Land Policy includes not only the analysis of the constitutional context in which land is held and used in Kosrae. It includes the legal framework by which issues relating to access and the content of land rights, control of land use by the state and traditional organs are determined. This policy provides a sound institutional framework for land management and introduces, among others, much needed procedures for more effective land based investment selection, land market transactions and management of development at all levels.

2.1.9. Land Information System: A land information is needed when changes in land use are required. The basic unit upon which land records can be compiled is the land parcel. Several categories of land information systems developed around land parcels exist to provide precise spatial, environmental and cadastral information, or specific legal rights and duties vested in land to support land policy administration. Thus, a careful approach to the registration of ownership of interests in parcels of land will be combined with the development of a Kosrae State Land Administration and Management Information System as an instrument for planning and land policy administration.

2.1.10. Optimum Utilisation of Land: The government considers it important that while encouraging a market-oriented economy, land should be used in the most productive manner. The government intends to encourage an open market in land that will cause land values to move towards their highest and most desirable uses. The land market simply allows people to select space for themselves, and to signal the need for change in the availability of specific types of land. Often, the presence of profitable investment opportunities in land will encourage optimal utilisation of land to occur.

2.1.11. Legal Framework for Land Policy: To pursue the objectives of this State Land Policy, a new comprehensive land code will be passed to give legal effect to the policy guidelines presented in this document. The same law will institutionalise, once and for all, a modified and accountable land administration system. Besides, the new land law will give the administrative structure required and the legal authority to implement the new policy recommendations.

2.2. Justification for the State Land Policy

The history of land tenure and administration in Kosrae - covered in greater detail in Section 1 of this Policy document is a fundamental factor in the history of the State. Today, the economic, social and environmental pressures on Kosrae’s land resources are becoming more severe. It is for these reasons that this draft State Land Policy has been prepared. 

This Policy is intended to address these pressures and the following issues, addressed in more detail in Section 2.7 of this Policy document:

· Human Rights - Gender equity and protection of property rights. 

· Cultural - Protection of traditional values; integration between cultural values and economic realities. 

· Land Tenure - Tenure security, dual system of tenure, land allocation and access. 

· Land Use and Management - Strengthening planning control and principles; land underutilisation; inappropriate land use; 

· Land Markets – dysfunctional land markets; 

· Land Administration - Uncoordinated land administration. 

The Policy will be part of an integrated government initiative, not a stand-alone policy, that is, it will form part of a coordinated public policy framework, requiring that the doubt and contention that has dogged land matters in the past be replaced by positiveness and certainty, thereby inspiring confidence and encouraging development towards the economic growth of the State.

2.3. Policy Vision

The traditional Kosraeans attitude towards land has been that it is "our strength, our life, our hope for the future."  Therefore the guiding vision for this Land Policy will be:

TO MAXIMISE BENEFITS TO THE ENTIRE SOCIETY FROM LAND ON A SUSTAINABLE BASIS 

The following are the objectives designed to achieve this vision:

2.4.
Land Policy Objectives

2.4.1. To improve access to land and secure tenure

2.4.2. To encourage the rational and sustainable use of land

2.4.3. To improve productivity, income and living conditions and alleviate poverty

2.4.4. To reduce land-related conflicts

2.4.5. To develop an efficient and effective system of land administration

2.4.5. To encourage registered land ownership by Kosraeans citizens

2.5.
 Land Policy Principles

The following principles arise from these objectives. That there be:

2.5.1. Access to land for all citizens

The level of landlessness is very low at present, but this principle needs to be stated in the face of ever-increasing pressures on the land resource and its administration. The principle recognises the fundamental role that land access, clearly defined property rights and secure tenure has to play in human development.

2.5.2. Integration of the State Land Policy with the vision and goals for Economic Growth and Development.

A principle of this State Land Policy is to utilise the land resource to assist in achieving the human-development vision and related goals for the economic growth and development for Kosrae State.

2.5.3. Institutional coherence/alignment of land-related agencies

This deserves its status as a principle rather than simply a strategy because of its fundamental importance in achieving all the above objectives. That is, it is a fundamental principle of this Policy that institutional coherence and efficiency is a necessary precondition for the achievement of all the above objectives.

2.5.4. A process of building upon Kosrae culture and institutions

This principle recognises that, historically, lasting progress is built incrementally, one step at a time. Practices and institutions that encourage such growth are to be facilitated: that is, all existing use and management rights are to be recognised and modified if need be.

2.5.5. Community participation, accountability and transparency in land administration

This principle follows from the one above and is directed towards local communities taking their future more and more into their own hands, with the government being available to them to service their requirements. The principles of transparency and accountability are to apply to all levels of this process - from the communities themselves to the highest echelons of land administration.

2.5.6. Gender equity

Obstructions to the human development of any individual should not be imposed on the basis of gender or marital status. Land-related legal impediments to gender equity are to be removed. The growth towards gender equity in land tenure and ownership is to be encouraged.

2.5.7. A process of enabling land and property markets to work

The private sector holds the key to economic growth. The effective operation of the private sector is dependent upon the establishment of clearly defined, enforceable and transferable property rights - including land-related property rights - by a legal framework, and their efficient administration through an institutional framework.

2.5.8. Optimal sustainable use of the land resource to facilitate food security

Enterprise development and natural resource management are the basic strategies towards improving food security. This Policy recognises that, for many Kosraeans, land is the most important - and in some cases the only - means of implementing those strategies.

2.6.
Policy context

This State Land Policy is to provide the broad policy framework of directives to which all subsidiary policies are to conform. At each level down from the State Land Policy, the policies become less general and more specifically use-oriented; more differentiated in their applications of policy principles, and more integrated as part of the State Land Policy. That means, for example, that:

· The State Land Policy’s broad vision and policy and strategy framework; (level one) has to operate within the framework of the State’s Economic Growth and Development Strategy; 

· Any Land Use Policy (level two), will have to operate within the policy and strategy framework of the State Land Policy; 

· Any Urban Land Use Policy (level three), will have to operate within the policy and strategy framework of the Land Use Policy. 

The higher level policies provide the broader picture; at each lower level, the policies become more and more specific in their application of the policies.

Most if not all of these subsidiary policies need to be formulated.

2.7.
Issues and Policy Statements

To achieve the above vision and objectives, and employ the above principles, the following issues have been identified and policies determined:

2.7.1. Human rights issues and policies

2.7.1.1. Issue: Gender bias in land allocation

Existing gender biases in both social and legal contexts are firstly inequitable, and secondly inhibiting to State development. Land tenure should be based upon achieving security encouraging the highest and best sustainable use of land, irrespective of the gender of the allocatee.

2.7.1.1. Policy:

It is State Land Policy that all land-related gender discrimination in legislation or administration be prohibited under the constitution.

2.7.1.2. Issue: Bias on the basis of place of birth or current location.

On matters of land tenure, there is a tendency to discriminate against fellow Kosraeans on the basis of their being from a different locality.

2.7.1.2. Policy:

It is State Land Policy that all Kosraeans are free to buy, lease or acquire use rights by whatever means anywhere in Kosrae subject to approval of the competent authorities. 

There shall be no bias in land ownership on the basis of an applicant not being from the immediate locality. Kosrae is one State, which means that, subject to the normal requirements to obtain tenure, within all of Kosrae all Kosraeans shall have the right to reside where their circumstances demand in accordance with customary law, as appropriate.

2.7.1.3. Issue: Failure to protect private property and equitably compensate for displacement.

Failure to protect property rights, whether written or unwritten, is not only an infringement of human rights, but also a direct threat to economic and social growth and well-being. The rule of law is the only avenue to protect existing rights and redress inequities.

2.7.1.3. Policies:

A
It is State Land Policy that compensation for expropriation of ownership or of rights over land be enshrined in the Constitution. 

That property rights may only be expropriated under defined legal procedures for defined legal purposes, (“eminent domain”), and no law may permit arbitrary deprivation of property rights. When such expropriation takes place, the compensation paid is to fully reflect the extent of economic loss suffered as a result of the expropriation. 

B
It is State Land Policy that in all cases of expropriation of those with a legal right of occupancy under statute, common or customary law as appropriate, the compensation should ensure that those affected are no worse off after the expropriation than they were before. 

2.7.2. Cultural issues and policies

2.7.2.1. Issue: Erosion of Kosraeans values in the allocation and acquisition of land.

The land resource is faced with much sterner challenges than existed a century ago; along with the diminishing of both its quality and its quantity per capita, and inequitable practices such as failure to discourage land uses destructive to the rights of future generations.

2.7.2.1. Policy:

It is State Land Policy that no person shall usurp the roles and authorities of the competent authorities. 

2.7.2.2. Issue: Integration between cultural values and modern economic realities.

Cultural values and economic realities are often in conflict with one another. However, both sound cultural value systems and viable economic systems are required for any social system to prosper. It is therefore necessary to integrate the cultural value system and the market economy in a manner which will allow their mutual coexistence. There are many international examples of success in this complex endeavour, with developing countries becoming modernised, but not westernised. Many individual Kosraeans have also integrated their cultural values with modern economic realities.

In the land context, the main clash between cultural and market economy values is that many property rights are communal in the traditional system (with an obligation to use only what is needed and to share the remainder with others), and the market economy places an emphasis upon private property, with the property rights belonging to one person who is thereby enabled to accumulate wealth.

2.7.2.2. Policy:

It is State Land Policy that a market in land and real estate is allowed to develop and that rights to land can be freely traded subject to the approval of the competent authorities. 

2.7.3.
 Land tenure issues and policies

2.7.3.1. Issue: Insecurity for increasing numbers on all tenure categories.

Lack of security of tenure is limiting not only to the individual whose tenure security is threatened, but also to the economy as a whole, which loses whatever economic contribution that the individual would have been otherwise able to make. Such losses are no less real for being difficult to quantify.

2.7.3.1. Policies:

A
It is State Land Policy that there be constitutional guarantees for security of tenure. 

In particular and in concert with the human rights issues above that no one may be deprived of property rights except in terms of law of general application, and no law may permit arbitrary deprivation of property rights. Further, that the State will take reasonable legislative and other measures, within its available resources, to foster conditions which enable citizens to gain access to land on an equitable basis.

In particular, there shall be no compromising or challenging allowed to tenure security on the basis of gender.

B
It is State Land Policy to ensure that all holders of landed property rights, enjoy uninterrupted use and ownership of their properties. 

All property rights recognised by the rule of law are to be protected by the rule of law. Remedies exist within the social and legal framework for aggrieved parties to express their concerns. Respecting the legally recognised rights of others is a fundamental requirement for the achievement of the vision and objectives of this Policy.

C
It is State Land Policy that a range of different forms of tenure be provided, with appropriate safeguards, which will enable people to benefit from the operation of a market for land. 

A range of clear, legally enforceable and tradable tenure options is to be introduced into Kosrae, with a particular view to ensuring that access to secure tenure is affordable to many more citizens than the current tenure situation allows.

D
It is State Land Policy that institutional strengthening be effected as required to ensure the protection of inheritable property rights, irrespective of the form of tenure under which such rights are held. 

2.7.3.2. Issue: Allocation rights and procedures.

Insofar as land allocation rights and procedures lack the qualities of transparency and accountability, irrespective of tenure, they should be amended to allow those qualities.

2.7.3.2 Policy:

It is State Land Policy that all current allocation procedures be transparent, and that the allocating, competent authorities be accountable for their decisions. 

2.7.4. Land-use and Land Management Issues and Policies

2.7.4.1. Issue: Dual system of land tenure and land administration.

Many Kosraeans participate in both customary and market systems to varying degrees, so an integrated approach to tenure and administration is a more realistic approach to the current situation. Moreover, land is a State resource irrespective of its tenure; consequently, State priorities must be considered in its management. A fragmented system of administration is incapable of providing the integrated management necessary to achieve the vision of this Policy and that of Economic Growth and Development Strategy.

2.7.4.1. Policies:

A
It is State Land Policy that land be managed as a State resource through a system of land administration that transcends tenure distinctions. 

Tenure is one factor that impacts upon land use, but by no means the only one. For the efficient, transparent and accountable management of the State’s land resource, tenure distinctions must be taken as being within a broader social, environmental and economic context, and be reviewed towards enhancing the vision of this Policy.

B
It is State Land Policy that there be a revised management system built upon the current institutional framework, geared towards empowerment at the local level with assistance from the State level as required. 

However, institutional frameworks do not solve anything by themselves. Other essential features include management systems adequate to the tasks of monitoring and evaluating policy implementation and the policies’ successes or failures in addressing land-related issues.

2.7.4.2. Issue: Unplanned and uncontrolled developments.

Land settlement often occurs without consideration for infrastructure provision, and there is uncontrolled spread of informal settlements. In particular as peri-urban and rural population pressures increase for example, there is an increasing amount of development which pre-empts future rational land use (including cost-effective infrastructure delivery), and provides hazardous environmental health conditions. 

2.7.4.2. Policy:

It is State Land Policy that all development of land be according to an approved plan and subject to the approval of the appropriate authorities. 

A mechanism is required that is designed to facilitate growth through setting clear criteria of what can and cannot be done, and is itself transparent, efficient and accountable. Management systems are required which institutionalise dynamism through power-sharing and mutual dependence and accountability.

2.7.4.3. Issue: Underutilisation and wasteful use of land.

Particularly where market forces cannot perform their self-regulating functions within a well-enforced governmental regulative framework, there is much underutilisation of land.

2.7.4.3. Policy:

It is State Land Policy that it be made more economically unattractive to leave land underutilised. 

The government is committed to the principle of sustainable development - a principle with applications across a wide range of human activities, including those of both the public and the private sector. Such development requires competent management to succeed, and the maximisation of sustainable economic benefits from the land resource, for the benefit of both the property owner and the State as a whole. Where the land resource is not being used for the benefit of the State as a whole, appropriate measures are to be instituted to ensure same. Management systems to facilitate coordination towards the above vision are to be instituted. A well-enforced government regulative framework is required to encourage the clarity required for decision-making in the private sector, at the same time steering such market forces along sustainable paths.

2.7.5. Land market issues and policies

It is recognised that the majority of wealth in almost all countries is held in the form of real property. Moreover, in major ‘property’ economies, over 70 percent of new businesses are established by using real property as collateral, and a significant proportion of the remainder are established by release of the wealth previously held in real property. Without a properly functioning property market, access to that capital is constrained or even denied. Enabling real property markets to work for the benefit of the nation’s citizens is therefore of fundamental economic importance.

2.7.5.1. Issue: The land market is not operating to the benefit of all Kosraeans. The majority of potential purchasers are excluded from the formal land market.

The formal Kosrae property market fails to serve the needs of the vast majority of Kosraeans. There is a need for more areas where the requirements of potential property owners from low to medium incomes can be addressed, with localities providing land and infrastructure at different levels of affordability. 

2.7.5.1. Policy:

It is State Land Policy that land markets be enabled to work efficiently and equitably - that is, for the benefit of all Kosraeans. 

This Policy is in accordance with the recommendations of the Habitat Agenda (Habitat II). Although the ability of even a properly functioning property market to service the poorest sections of the population is yet to be fully effected in Kosrae  and other parts of the FSM, such a market is clearly capable of enfranchising more Kosraeans into the market economy. Many of those who cannot be serviced by ownership of property rights can still gain access to same by rental. Moreover, such a market provides secondary benefits - such as job creation - which can assist the non-enfranchised and thereby, together with the multiplier effect, effect a broader wealth distribution. A properly functioning property market, therefore, is one which can provide benefits for the whole society, even if it is not capable of meeting all their needs directly.

2.7.5.2. Issue: Under-developed property market and infrastructure (certificates of title, conveyancing, surveying, valuation, etc.)

Although the government infrastructure and the private sector is reasonably well-equipped to cater for the minority that can currently afford to buy land, its capacity to deal with the greatly increased demand that a properly-functioning property market implies is limited. 

2.7.5.2. Policy:

It is State Land Policy that a legal and administrative infrastructure be facilitated, which is capable of delivering clearly defined, enforceable and transferable property rights to as many Kosraeans as inexpensively as possible. 

2.7.5.3. Issue: Concern over inflation of land prices beyond levels affordable by the majority of citizens.

As property values are dependent upon supply and demand, the more demand there is for an item of limited supply, the higher the price will be. 

However, unless land values make it worthwhile for a developer to provide plots - that is, that the value exceeds the cost of supply of the land and services plus a reasonable margin for profit and risk - there will be no land delivery. Land of a size, location and price acceptable to the market therefore becomes scarce, and depending upon the degree of scarcity prices could shoot up.

One of the attributes of properly functioning property markets is that a reasonably steady supply meets a similar demand. 

2.7.5.3. Policies:

A
It is State Land Policy that market performance towards land delivery be facilitated at price levels accessible to the target market. 

It is recognised internationally that the achievement of this Policy is a complex task, but nonetheless it is necessary in terms of achieving the vision of this Policy. The recommended administrative framework below is to include achievement of same in its terms of reference.

B
It is State Land Policy that the standards of land delivery imposed do not impede land delivery, subject to the basic standards of environmental health and safety, and infrastructure delivery. 

2.5.7.4. Issue: Lack of capacity in the formal market encouraging informal market practices.

Demand continues to exist even when supply does not. If land is unavailable in the formal market, it will place increased demands on the informal market, aggravating the problems of uncontrolled developments (squatter settlements).

2.7.5.4. Policy:

It is State Land Policy that, in addition to improving the functioning of the formal land market, government will provide means to regularise informal or semi-formal land tenure. 

2.7.5.5. Issue: Lack of access to finance for lower income groups.

Finance without land collateral is more expensive than finance with same, placing those without the capacity to raise collateral from land at a competitive disadvantage. However, opportunities for finance are scarce with or without collateral, and international experience is showing that this need not be the case.

2.7.5.5. Policy:

It is State Land Policy that land ownership be utilised to improve financial access for lower income groups. 

There are several international measures which have been successful in providing access to finance for lower income groups. With a view to providing a number of alternatives capable of fitting the needs of as many Kosraeans as possible, the viability of the most promising of these schemes must be investigated for local application. As de jure real property rights are a prime collateral for low-interest finance, access to such rights can facilitate access to such finance.

2.7.5.6. Issue: Foreign Direct Investment and foreign ownership of land.

There has been little net Foreign Direct Investment (FDI), and almost no employment growth in the formal sector, since independence. The Government cannot permit this situation to continue. Insofar as FDI is necessary for employment opportunities in Kosrae and, ultimately for improving the economic welfare of all citizens, the land resource is to be utilised to facilitate such progress. While Kosrae’s small economic size makes such a policy necessary, Kosrae’s small physical size, and the policy principle of access to land for all Kosrae citizens must also be taken into account. A balance must be struck between these various pressures, based upon facilitating the vision of this Policy.

2.7.5.6. Policy:

It is State Land Policy that the obtaining of property rights over land by foreigners can only be in the form of leasehold. 

Such leases can be for a period up to but not exceeding 50 years with an option for a further 50 year term.

2.7.6. Land Administration Issues and Policies

2.7.6.1. Issue: Uncoordinated and inefficient land administration, including hostility between responsible government authorities due to clashing and overlapping roles and differing agendas.

Uncoordinated pursuit of individual agendas can lead to stalemates and resultant inability to tackle urgent problems as they arise. There is often no formal method of resolution of such conflicts, resulting in inaction when urgent action is required.

2.7.6.1. Policies:

A
It is State Land Policy that a unified, coherent, transparent and representative land administration be established, with the required technical and administrative support, at State and local level. An institutional framework is to be created which is able to decide between competing demands and determine such conflicts. This is to include a body entrusted with the authority to rationalise land allocation for various uses at State level. 

Such a body, a "Land Management Authority", is to become the executive and advisory arm of the Governor’s Office established under B.

B
It is State Land Policy that land administration be unified under one Department of the Executive Branch of Government, as far as is practicable and efficient. 

Wasteful duplication and underutilisation of scarce professional skills in this area of responsibility must be eliminated if the vision of this Policy is to be achieved.

2.7.6.2. Issue: Land-related dispute resolution.

2.7.6.2. Policy:

It is State Land Policy that land-related mechanisms be implemented to handle land-related disputes expeditiously. 

There are many contentious issues concerning land, the main ones of which are addressed by this Policy. Inexpensive and expeditious means of dispute resolution are to be introduced.

A Land Court will be established in the Judicial Branch of Government

2.7.6.3. Issue: Outdated and overlapping land laws.

There is an accretion of legislation relating to land and the environment. This is urgently in need of rationalisation if efficient, transparent and accountable land management is to occur. Much was based upon obsolete and inequitable policies, and much has remained inactive for decades. Rationalisation, clarity and enforceability are required for improved economic performance, sustainable development and social equity.

2.7.6.3. Policy:

It is State Land Policy that the existing legal framework of land administration be rationalized and a comprehensive Land Code be promulgated.

2.7.6.4. Issue: Mechanism of converting land use.

As referred to in 2.7.4.2., the current procedures result in confrontations between values, each usually legitimate in its own right, but formal mechanisms and criteria are not in place to guide decision-making.

2.7.6.4. Policy:

It is State Land Policy that land use zones be defined and designated and ensure that developments are in accord with laid-down plans. 

Spatial designs for general public benefit are being pre-empted by uncontrolled developments.  The lack of legal and administrative recognition of land use zones has many serious consequences, amongst which are environmental and health and safety issues. Such land use zones are to be implemented an institutional framework involving the local communities in both the design and enforcement of same.

2.7.6.5. Issue: Ineffectiveness of existing land administration structures.

Although not a universally applicable issue, several of the existing land administration structures have not coped adequately with all the increasing pressures. 

2.7.6.5. Policy:

It is State Land Policy to review the functioning of all existing land administration structures in the context of the above policy recommendations, with a view to their integrating their relationship within the proposed institutional framework. 

The proposed institutional structure must ensure the implementation of this Policy. The future roles of all existing land-related administration structures is to be determined upon this basis.

2.8. Implementation - Institutional Measures

2.8.1. Institutional Framework

2.8.1.1. Land Management Authority (LMA):

This authority is to be a body representative of all key stakeholders in land, inclusive of the private sector, chiefs, parastatals, communities and government. It is to be established by Act of the Executive Branch of Government and enfold a series of specialist land committees. It is to coordinate land administration in the State and report to cabinet under the portfolio of the Governor’s Office. It is to advise the Governor on all land related issues.

Its responsibilities are to include:

a. Land administration, land allocation to various uses and for formulating, monitoring and evaluating policies concerning the administration and use of land, irrespective of tenure; 

b. Establishing and coordinating mechanisms and capacities for managing land use planning at State level; ensuring accountability of these instruments; 

c. Establishing processes for the definition and delineation of land use zones essential for the suitable development of the land resource (for example, areas of high agricultural potential, priority conservation areas, residential and industrial development areas); 

d. Providing or facilitating such managerial, technical, auditing, and all other such expertise as required by the levels below; 

e. Reallocating or changing land uses as necessary; prohibiting a particular land use if it is considered to be not in the public interest;  

f. Delegating established and proposed structures at State and local levels to deal with specific issues.

g. Management of the Department of Land Management  

2.8.1.2. Department of Land Management 

Rationalisation of land – related public service administration with a Department established under the LMA responsible for managing all land. It must be equipped with appropriate technical staff (e.g. surveyors, valuers and land economists, planners, engineers, etc.). This will be achieved through merging the technical functions of the current Land Court with the Divisions of Survey and Mapping, Department of Agriculture, Lands and Fisheries.

2.8.1.3 Land Court.

The technical/administrative functions of the present Land Court will be transferred to the Department of Land Management whilst the judicial functions will remain with the Land Court, established as an inferior court to the State Court under the Judicial Branch of Government.

Land disputes are to be dealt with by the Land Court either on appeal or at first recourse, including chiefly boundary disputes. Its resolutions are to be final and binding to all, but with a right of appeal to the State Court on points of law.
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2.8.1.4. Land Administration and Management Information System

For many years, governments throughout the world have become increasingly aware of the need for effective management of their nation's land resource if the economic and social needs of their communities are to be met. More recently, they are also becoming increasingly aware that good land management is dependent on the efficient gathering and production of effective land related information.

A landmark statement was that of the United Nations Economic and Social Council when it noted that an efficient land records system is a basic tool for stimulating economic and social development in both rural and urban areas, and for ensuring effective administration and planning in the public sector.

The realisation that good land resource management is totally dependent on good land records or information management, has led many jurisdictions to introduce new operational methods into areas such as survey and mapping, registration, valuation, allocation, planning and environmental management.

The use of new operational methods for land information management in essence means the application of computer technology, and an integrated, corporate approach is necessary because land information is dispersed across numerous Departments and organisations.

Land Information Management cuts across current land departmental boundaries. As such, the LMA (and the Department of Land Management) is the natural home for the Land Information System committee hierarchy. 

3.0 CONCLUSION

As it currently stands, the draft Policy contains nothing really radical in a tenure context. However, tenure is recognised as a fundamental management tool, and that management represents a fairly radical change from the present situation. 
As the vision of the Policy is 

"to maximise benefits to the entire society from land on a sustainable basis",

it recognises empowerment of the grass roots level of management as a fundamental to achieve that vision. Similarly, it recognises that all the information, skills, finances and time required are not necessarily possessed by all those at that grass roots level. The conclusion, therefore, is that "the top down is to empower the bottom up" - that is, that there is no necessary contradiction between ‘top down’ and ‘bottom up’ approaches: with adequate management systems in place, they can and should be complementary. More: that neither approach is capable of success alone.
The ‘top down empowering the bottom up’ is to be facilitated by the Land Management Authority, the ‘bottom up’, with the competent authorities being pivotal to the process. The institutional framework is only a part, however. Management of the process itself through that framework is even more significant than having the framework in place. The business world has many valuable lessons transmit in the process approach, which are to be made accessible to the competent authorities through the LMA. The Policy will provide a means towards enterprise development and transmitting management skills also applicable in a wider context. Time-bound targets are to be set: participatory management, transparency and accountability are other fundamental requirements of this process approach to management, and tenure is to evolve according to its needs, recognising that development always proceeds from a state of relative globality and lack of differentiation to a more clearly differentiated, structured and integrated situation.
By this means it is planned that the damaging consequences that have bedeviled the land issue will become a thing of the past. Those consequences have been widespread - economic, environmental, social and individual, with attendant injustices, resentments and hostilities. Not only that, however: it is planned that land management will be turned around and become a positive force development for all the people of Kosrae. 

Only then will the vision of this Policy be achieved.
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