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For along time now and since the UN Decade for Women 1976 — 1985 women the world over
and in particular in Africa have become more and more aware of their Stuation. At conferences,
seminarsand workshops womenissues have been discussed and these have beendefinedasarisng
purdly fromthar sex stereotyped sub-ordinate social and economic roles. This paper attemptsto
discuss the legd status and the Stuation of women under Customary Law as it relates to
inheritance, the right to own property, marriage and divorce.

Fromthe outset it isimportant to attempt to understand the term Customary Law. Professor A.N.
Allot arecognised authority in the fidld of African Law defined Customary Law asfollows-

“It is unwritten and the rules can be traced to the people and have been handed
down to succeeding generations. Thelaw consgtsof different bodies of rulesthat
may be invoked in different contexts. These rules are based on conceptions of
morality and depend for ther effectiveness on the gpprova and consent of the
people. Thelaw hasevolved inresponse to the pressures put upon the people by
their environment. It reflects their way of life and their adjustment to life in the
particular society and environment”.

Professor M. Guckman in his introduction in his extensve work on the subject in Ideas and
Proceduresin African Customary L aw, defines Customary Law asthe unwrittenAfricantraditiona
law which conggts of variety of different types of principles, norms and rules, some of them Sate
wide and generd principles of mordity and public policy to condtitute an apparently enduring
ideological framework for justice.

Neville Rubin and Eugene Cotran in their introduction to their work, Reading in Africa discusses
the problem of determining the precise point at which custom ends and law begins. They view
Cugtomary Law as “continuum which begins with the observable phenomenon of human society
to establish for itself ordered patterns of conduct and ends with the pragmatist lawyer’ s view that
law in any society iswhat the Courtswill enforce. Thereforetheterm Customary Law will be used
here to refer only to thoserulesthat are enforced by the recognised courts of law in traditional or
modern set up.  The Customary Law should be distinguished from the term custom becauseit is
used to designate rules of conduct which are not enforceable within the judicia system but are
grictly observed by the community”.

In this regard there has been an attempt at the reformation of laws to remove their overtly
discriminatory provisions and in some cases nature but it has not lessened discriminatory practices.
It has merely shifted the responsbility for discrimination from the law to administretive practices.
Discrimatory Customary practices are not disallowed by law. This emphasises the point that



customs often have greater force and effect thanthose ruleswhichare formaly recognised by the
courts. Even in ingtances where new legidation has been enacted to attempt to reforma custom
which had the gstatus of Customary Law, the cusom may ill be quietly observed by the
community.

INHERITANCE —SITUATION OF WOMEN AND CHILDREN IN ZAMBIA

Traditiondly, mechanismof looking after the property rights of minor children of a deceased man
was entrusted in the heir of the deceased estate. He inherited both alarge share of property and
the socid responghility of the deceased. Among the Ngoni tribe the rule attached to intestate
inheritance is, property passes to the her including deceased obligations to his family and
dependants. It is the duty of the heir to maintain the deceased's dependants and dl those the
deceased stood in loco parentis.

If the har does not discharge his duties accordingly under Customary Law or where there is abuse
on the heirs part in the discharge of his obligations his relatives can enforce his obligations by
meaking afresh gpplication for the adminidration of the estate to the loca court to have someone
else appointed adminigtrator. A caseinpointisthat of “Edtate of John Jere’, unreported, Chipata
loca court ‘A’ Grade case no. 423 of 1982. The mother of the deceased invoked the Statutory
Provisions of Section 36 of the Local Courts Act 54 by seeking that the deceased son be removed
from his pogition of gppointed adminigtrator for utterly neglecting the deceased' s dependants by
mismanaging the edtete.

From this case it can be argued that athough a particular child may have aright to inherit from the
father's estate, this right may be revoked if he does not honour his customary collatera duty of
maintaining the rest of the dependants.  In the case of the “Estate of John Jere”, the son was
accordingly removed by revocation of his order of gopointment, but another mde relation was
gopointed. In the adminidration of estates in the Ngoni system evidenced by severa case law
adminigeredintheloca courts the administrator of estates or the heirsto the estate, inmost cases
are mde. TheNgoni tribeis patrilined on the male lineage.

Under the Tonga tribe Customary Law of Zambia once an heir has been appointed he inherits the
entire estate which he is obliged to distribute to those entitled. In the case of Lwando Mainzavs
Kanene Hatwaana, Monze local court ‘B’ Grade case no. 64 of 1975 unreported. It wassaid that
children do not fdl within the description of relaives entitled to inherit. They have neverthelessa
recognised and enforceable share in the estate.  Although the Tongas are métrilined the heirs are
in most cases male.

IMPACT OF SOCIO -ECONOMIC DEVELOPMENT ON CUSTOMARY LAW OF
INHERITANCE




It is sad thet the role of theindividua in agiven society depends upon his place init.  How the
personfitsinto that placeislargely conditioned by the nature of the particular society. (Rubin N.
and Cotran E. Reading in African Law, London Frank Cass and Company Limited 1970 P2).
It isaso contended that it isimportant to determine the exact position of the individua in the socia
dructure asthisis the only way that we can assess the extent of theindividud rights and duties.
Therange of socid activitiesinwhichthe person may or must participate and his’her opportunities
for persond differentiation within the community.

The emphasisin traditional African society was on family and larger kin groups. Thisisreflected
inthe traditiond legd systems. For ingtance childrenand women occupied avery inferior position
intraditiond society especidly withregard to property. They wereregarded ashaving no capacity
to acquire or own property. A reflection of traditional societies in Zambia indicate thet after a
fathers death or husbands death such property would be entrusted to one of the mae relatives of
the deceased who was thereby obliged to look after the socia welfare of the deceased dependants.

It can be argued that this state of affairs might have been judtified with regard to the socia and
economic conditions prevailing at that time, as society was based on extended family tiesand the
bonds were strong.

Urbanisationand indudtriaisation has disrupted the traditiond socia economic structureto such an
extent that women are now the heads of the householdsether directly or indirectly. This Stuation
has had an effect onthe Customary Law of the societies. With the emergence of the cash economy
individuaismhas been pronounced and people no longer fed bound by the kinship patterns. This
new development has thus led to the breakdown of traditiond vaues relaing to land, care of the
deceased man's children which has manifested itself in what has become popularly known as
“property grabbing”. Thisarises asaresult of the deceased relative s interest in the deceased's
property and they do not fuifil their Customary Law duty and responsbility of looking after the
orphans. In thisday and age it is difficult to see how another person can take full socid and
economic respongbility to take care of another family giventhe poor economic scenario prevailing
in most African countries.

Therefore the property mugt be left to the widow and her children. The law should be amended
in such a way that it gives the co-adminigtration to the widow as wdll to ensure that the estate is
distributed accordingly and that one does not see a Stuation where relaives who played no part
in the creation of family wedlth in the lifetime of the deceased rush for the spoails to the total
exclusion of the widow and dependants.

Thereare several casesin point and these are being heard onadally basisintheloca courts. One
such case is that of Adinar Mkumba vs Tembo. The deceased husband a Nsenga by tribe
(Matrilined) was survived by Adinar and sevenminor children. The defendant was the deceased
brother who was appointed adminigtrator of the estate. Adinar sued the adminigtrator for not



supporting her financidly and the children.  The deceased was a businessman and was operating
afleet of min buses. After his death the young brother was gppointed to ‘ cleanse’ her or ‘ purify’

her and consequently took dl the property including buses, from which income was generated to
support the family. Thedefendant after acquiring thewedl th abandoned the widow and the children
and other dependants.  She was now caring for them without any income from the buses. The
adminigrator of the estate (defendant) ordered her to vacate the matrimonia house and she
refused. She was now claming a share of the income from the operation of the busesto enable
her support her children and other dependants. The case illustrates that in most instances the
persons who are heirsby virtue of inheritance and succession are men and in most cases are only
interested inproperty grabbing and there are no punitive measurestaken by the community to stop
the scourge.

Thereare many similar cases not reported ether because the widow isintimidated by the relatives
of the deceased and fears to be bewitched or they do not possess sufficient fundsto pay for legd
representation. Lawisamirror of society’ svalues. It reflectsthe various customs, norms, cultures
and interests of particular people at a giventime. Society’ s socio — economic structure has greeatly
changed and consequently has declared Customary Law relaing to the distribution of deceased
edtate redundant and inequitable and a so repugnant to fair distribution of the wedlth to the rightful

people.

There have been some notable change. The courts induding the local courts will not tolerate a
denid of the children and widows entitlement but as earlier stated there are more casudties of the
system than those who seek refuge under the law. How adaptable it is to new conditions and
demands in the various areas of legd rdationship and to what extent adaptation as it occurs is
framed in terms of old or newly devised principles.

CUSTOMARY MARRIAGESAND DAMAGESFOR ADULTERY

Actions for damages for adultery does not seem to be the subject of detalled investigation.
Adultery is sexua intercourse between a pouse and aman or woman who is not her husband or
wife. Itisafirmly established cause. In Customary Law it iswithinthe rightsof ahusband to sue
a person with whom awife is aleged to have committed adultery. It islawful for the loca courts
in such actions to order the person with whom the wife is proved to have committed adultery to
pay damages. However itsimportant not to put too much reliance on historical source becausethis
in certain circumstances|eadsto ignoring the dynamic qudities of Customary Law and its capacity
for adapting to changing circumstances, the change may result frompopul ationmovementsto anew
environment or in much of Africa from the sartling effects of European domination. Customary
Law has the capacity for adaptation. Laws primary function is to seek to do justice and when
principlesof law no longer serve justicethenthey should be discarded. If the Customary Law does
not change then it is assumed that the society is Setic.



Zambia has two types of marriage one contracted under Customary Law and the other under
English Law.  For the purposes of the discusson we shal concentrate on Customary Law
marriage. Marriage contracted under Customary Law are administered by theloca courts. Most
Africans contract marriage under the Customary Law and educated Africans have increesngly
contracted marriages under the English Statutory Law and the reasons for this tendency by
educated Africansisthe security onthe part of women which is greatly influenced by the liberation
of the African woman from her rather subordinate traditional rule. But coming to subject under
discussion it is necessary to include a consideration of basic rights and obligations which any
marriage confers upon the contracting parties. These are uxorid rightswhichare hdd inawoman
as awife. They rightsto her domestic and sexua services genetricid rights are held in a woman
asamother. They arerightsover her reproductive powers and determine whether the children are
to be members of the fathers or mothersdescent group. The action in adultery ismainly based on
uxorid rights. The cause of the action arises where amarriage is proved.  In Sinkala vs Njovu
case no. 1927 — 1998 Lusakalocal court. The Plaintiff claimed damagesfromthe Defendant for
having committed adultery with his wife whilgt the Raintiff was in jail proved that they were not
married as no dowry was paid. Court dismissed the claim.

POSSIBLE REFORM

1. Should awife have aright of action anologous to that of her husband

2. Lack of knowledge to awomans marital status should defeet the clam

3. Under Customary Law a hushand is ligble in damages to awoman’s mae guardian for
her seduction or adultery but his wife has no corresponding remedy. The wife should
aso have the same remedy.

It might be argued that to grant her the right would defeat or violate the principle of polygamous
marriage but the present tendency of law is to treat spouses as far as possible equal footing.
Therefore the discrimination should be discouraged.

LAND OWNERSHIP UNDER CUSTOMARY LAW

Access to land for women under Customary Law is dependant on the traditiona rights women
have in the particular African Society. The most common system in most African traditionsisin
whichwomendo not own land but have usufruct rights to the land. Although thisisagenerdisation
but true for the maority of the Sub-Saharan Africa in particular ethinic group with patrilinea
sysems. There are exceptions inmatrilined societiesand bilaterd societiesin Zambia suchas the
Loz tribe. Inthe Loz traditiona custom a woman is entitled to land rights but when she gets
married and moves to her husband' s village the land right is transferred to another person in the
same family. The right to land will be restored upon her return to the village either upon dissolution
of marriage or when widowed.



Although under traditiond land tenure system African men do not own land as the ownership is
vested in the chief or heedman, there is a permanency in enforcement of these rights which is not
the case with women.  Men can decide how the land will beused i.e. distributeit to thar children
or wivesor evenalow someone to useit for financid or materia gan. Thepostionwithamarried
womanisthat she isgivenapiece of land by her husband and her rights and access to the land will
only exis aslong asthe marriage is subsgting. Single, divorced or widowed women access to
land is dependable on the availability of the land to the dan.  When it is available the woman's
accessto land will be in most cases through the brother or son or her father if he is dive. When
a man dies his children may inherit his property but hiswife is never entitled to a portion of the
inheritance including land.

The local courts in Zambia have not helped the Stuation.  Even if a woman contributes
economicdly to the purchase of property it becomesthe individud property of the husband. There
are numerous cases that are adjudicated intheloca courts. Asaway of illustration a recent case
istha of Edna Mwachisanga vs Zimba. 1999 Lusakalocd court. The Plaintiff clamed thet the
gmdl holding the family owns and investment on it was purchased and developed through
resourcesfromboth of them. Ednawasatypist in oneof the Government Ministries. Her husband
was acderk in aforwarding and clearing company. She claimed that she had contributed to the
purchase of the 10 acre plot and at weekends hel ped inthe constructionof their family house. The
court held that Edna be compensated for her contributioninthe purchase of property and whatever
she spent onthe congtructionof the house. It isinteresting to note that the compensation iswithout
interest.  The couple had been married for 15 years and purchased the property 5 years later.
The court was more interested in the compensation rather than the ownership in the property.

The land tenure system under Customary Law in Zambia and most of the Sub Saharan Africa
places women in an inferior status to that of men. The inferior tatus is as a result of the
discriminatory Customary Laws of inheritance and property rights.  The distinction between Civil
Law and Customary Law has alowed and turned a blind eye to the discrimination the women
auffer.  Although most condtitutions do not discriminate against women, it does not disalow
discrimination under Customary Law as long as it is hot repugnant to ‘ natura justice” or written
law.



